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®OPMYBAHHS TA CACTEMATHU3ALISA HAYKOBOI'O 3BHAHHSI
PO NPUHIMUITI NPE3YMIIIII HEBUHYBATOCTI B ICTOPII ITPABA

VY cTarTi BUSIBIEHO iCTOPHUKO-TIPABOBI 3aKOHOMIPHOCTI ()OPMYBaHHs Ta CHCTe-
MaTru3anii HayKoBOTO 3HAHHS MPO MPE3YMIILII0 HEBHHYBATOCTi. AJKE TOCIiIKECHHS
Ipe3yMIIii HEBUHYBaTOCTi B IIMPOKOMY KOHTEKCTi 3a0e3leueHHs NPaBOBOTO CTa-
TYCy JIOAMHU B YMOBaX KapIMHAJIBHHX COI[abHO-EKOHOMIYHUX TpaHC(opMarii
CYYacHOTO CYCHINILCTBA € HAI3BUYAHO BYKIUBUM.

[MpomonyeTsTcss aIst OOTPYHTYBaHHS JDKEpPEN MPE3YyMINLii HEBUHYBATOCTI
(praecsumptio innocentiae) po3rIsAaTH BapiaHTH MPE3yMITIiH, BiOMI IIe PUMCHKOMY
MpaBy, MPE3yMIIIiI0 10OpodecHOCTI (pracsumptio boni viri) Ta nmpe3yMmIiiiro 100po-
coBicHOCTI (praesumptio bona fides), 1110 € TpUIYIIIEHHSM PO JOOPOCOBICHE Ta Bi-
MOBi/IaJIbHE CTABJICHHS 0COOH JIO BCiX CBOIX iICHYFOUMX 3000B’SI3aHb.

Jlanmii NpUHIMI 3HAHIIOB CBOE 3aCTOCYBaHHS B 0araThOoX 3aKOHAX 1 HaBiTh
KOZICKCcax Pi3HUX KpaiH mie B CepeHi Biku, ane ocoOnrBe MOMmUpeHHs HaOyB JIMIIIe
y XVII-XIX crt.

3aKOHOMIPHOCTAMH BHHHUKHEHHS MPE3yMIIii HEBHHYBaTOCTI MOXEMO BBa-
’KaTW HACTYIHi: BUHUKHEHHS MPE3yMIIii HEBUHYBaTOCT1 BiIOyBaJIOCs Y KOHTEKCTI
BUKOPUCTAHHS IIpaBa y COLIAIILHOMY PETYIIOBaHHI (SIK MPaBO3aCTOCOBYA IPAKTUKA
1 mmpie — SK IpaBopeati3aliiiHa MPaKTHUKa); BBEACHHS IPE3yMIIIii HEBUHYBATO-
cTi BiAOyBajocs K CIociO MiHIMI3aIll CBaBULIA, 3JTOBKHUBAHHS MOCATOBHMHU TOB-
HOB2)XCHHSIMH, HAJIMIPHOI COIiasibHOI arpecii 3 OOKy JIFOMUHHM, COLalIbHOI TPYIIH,
CYCITIIBCTBA; TIPE3yMITIIisi HEBUHYBATOCTI — [1€ BUKOPHCTAHHS IMOTEHITIATy MPaBOCBi-
JIOMOCT1 cy0’€KTa, PO3BUTOK HOTO 37aTHOCTI PO3YMITH Ta KOHTPOJIIOBATH CBOI 1ii,
nepeadavaTd HacHiAKH Ta OyTH TOTOBHM HECTH BiJOBIJAIBHICTh, 10 CTUMYIO-
€THCS IOBIPOIO 3 OOKY JIepKaBU Ta CyCIHIJIbCTBA; MPE3yMIILisl HEBHHYBATOCTI peaJti-
3yBaJlacs K HayKOBE MPOTHO3YBaHHS 0Ci0, sIKi y3arajbHIOBAIN MPAKTHKY Ta cop-
MYJIIOBAJIU TE€OPito Mpe3yMIILii HeBUHYBATOCTI Ta 11 popmyity.

IIpe3ymIIiss HEBUHYBATOCTI i€ B yCiX rally3sx Mpasa, il MOXKHA BBAXKATH 3aralib-
HOTIPaBOBUM (3arajibHUM) MPUHLUIIOM paBa, OCKUIBKU MIPE3yMIILisl HEBUHYBAaTOCTI
Oepe CBiif JOTTUHUI Ta ICTOPUYHHIA TTOYATOK Y MPHHIIKITI JOOPOCOBICHOT MOBEIIHKH.

Knrwowuogi cnosa: npunyun, enemenmu NpUHyuny, npe3yMnyis HeGUHYEAMOCH,
000pocogicHa n08ediHKa, OOKA3U.

Hejets 1. V. Formation and systematization of scientific knowledge about
the principle of the presumption of innocence in the history of law

The article reveals the historical and legal regularities of the formation
and systematization of scientific knowledge about the presumption of innocence.
After all, the study of the presumption of innocence in the broad context of ensuring
the legal status of a person in the conditions of radical socio-economic transformations
of modern society is extremely important.
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It is proposed to substantiate the sources of the presumption of innocence
(praesumptio innocentiae) to consider variants of presumptions known to Roman
law, the presumption of integrity (praecsumptio boni viri) and the presumption of good
faith (praesumptio bona fides), which is an assumption of a person’s conscientious
and responsible attitude to all his existing obligations Yazan

This principle found its application in many laws and even codes of different
countries as early as the Middle Ages, but it became particularly widespread only
inthe 18th-19th centuries.

We can consider the following patterns of emergence of the presumption
of innocence: the emergence of the presumption of innocence took place in
the context of the use of law in social regulation (as a law enforcement practice and,
more broadly, as a law enforcement practice); the introduction of the presumption
of innocence took place as a way of minimizing arbitrariness, abuse of official
powers, excessive social aggression on the part of a person, social group, society;
the presumption of innocence is the use of the potential of the subject’s legal
awareness, the development of his ability to understand and control his actions,
foresee the consequences and be ready to bear responsibility, which is stimulated
by trust from the state and society; the presumption of innocence was implemented
as a scientific prediction of persons who summarized the practice and formulated
the theory of the presumption of innocence and its formula.

The presumption of innocence applies in all areas of law, it can be considered
a universal (general) principle of law, since the presumption of innocence has its
logical and historical beginning in the principle of good faith behavior.

Key words: principle, elements of the principle, presumption of innocence,
conscientious behavior, evidence.

Beryn. Peanbne 3abe3neueHHs mpaB i cBOOOJ JIOAMHU 3aBXKAM, a OCTAHHIM YacOM OCO-
01HBO, TNPUBEPTAE yBary 1 BUKJIMKA€ MOCTIMHUN 1HTepec y TpaBO3HABIIIB, ICTOpI/IKIB ¢inoco-
¢iB, COIIONOTIB, IPOMAJICHKUX 1 JIEPKABHUX AiSUiB, BCIX COLIAIFHO aKTUBHHX 1 BiIIOBITaIbHUX
rpoMansH Ykpainu. lle, 6e3yMOBHO, MOSICHIOETHCS BRJKIMBICTIO JETAIBHOTO Ta KOMIDIEKCHOTO
JOCTIDKCHHS PI3HOMAaHITHHX acleKTiB MoOymoBH B YKpaiHi MpaBoBoOi JepkaBH. HemoorineHnM
3aITUIIAETHCS TeopeTHqHHﬁ MOTEHITia npe3yMnui'1' HEBHUHYBATOCTI B KOHTEKCTI 3MIITHECHHS ,Z[OBipI/I
Ta COMJapHOCTI y TPOMAJISTHCHKOMY CYCHIIBCTBI, H10T0 BIUIMB Ha IICHXOJOTiI0 0COOMCTOCTI, COLIi-
QJIBHY TICHXOJIOTIIO TPYI Ta CyCIILIBCTBA 3arajoM.

Le aktyamnizye AOCHTIKEHHS MPE3yMIIIii HEBUHYBATOCTI B IIUPOKOMY KOHTEKCTi 3abe3re-
YEeHHS MPABOBOr0 CTaTyCy JIIOAMHU B YMOBaX KapIWHAIBHUX COIiaIbHO-€KOHOMIYHHX TpaHChop-
Maliii Cy4acHOTO CYyCIiJIbCTBa, B KOMY T'POMAJSHCBHKI IpaBa 1 cBOOOAM HEPO3PHBHO MOB’s3aHi
3 00OB’s3KaMHU JIep>KaBU OO i1 3a0e3MeueHHs], 110 BU3HAYEHO SK OCHOBHI LIl Ta OPIEHTUPH
B Konctutynii Ykpainu.

TeopeTH4HOI0 OCHOBOIO HAIIOTO MOCHIKCHHS € TOJOXKECHHS C(HOpPMYIbOBaHI y Tpa-
X TaKUX BITUM3HAHUX Ta 3apyObKHHX BUEHUX sK: A. Abammnse, B. Autunenko, B. barups,
M. bypomencrkuii, B. bytkeBny, O. T'onoBko, H. /Ippomina, H. 3eninceka, C. Kanunrok, /1. Kapes,
O. Kibanshuk, 1. Kapnens, 10. Konocos, 1. Jlykamyk, ®@. [Tontopak, M. Pariacekuii, B. Penerp-
KHii Ta iH.

I[MocTanoBKa 3aBJaHHs. METOIO CTAaTTi € BUSBICHHS 1CTOPUKO-TIPABOBUX 3aKOHOMIPHOC-
Teil popMyBaHHS Ta CHCTEMaTH3allil HAYKOBOTO 3HAHHS PO MPE3yMIIIiI0 HEBUHYBATOCT.

Pesynpratu nocnmigkeHHS. SIKIIO TOBOPUTH NIpPO ICTOPUYHI MiAcTaBU Ta (yHIaMEH-
TaJlbHI MOJIOKEHHS, 10 3aKJajJl OCHOBY MPHUHILMIIY MPe3yMIilii HEBUHYBATOCTI, MTPOMOHYEMO
JUTst OOTPYHTYBaHHS JKepell Mpe3yMIILii HeBUHYBaTOCTI (praesumptio innocentiae) po3risgaru
BapiaHTH MPE3yMIIIiH, BIIOMI Il PUMCHKOMY MpaBy: MPE3yMITLII0 T00pOYeCHOCTI (pracsumptio
boni viri) Ta mpe3yMIIIio 100pocoBicHOCTI (pracsumptio bona fides), 1Mo € mpuUymIeHHSIM PO
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J0OpPOCOBICHE Ta BiIMTOBIAIBHE CTABJICHHS 0OCOOH JI0 BCiX CBOIX ICHYIOUHMX 3000B’ 13aHb, HAIIPH-
KJ1aJ], 100pOCOBICHUN YYaCHHK JIOTOBOPY, BiAMOBIIad, CBiIOK y cripasi. [Ti3Hilme s mpe3yMiris,
il MOHATTA Ta IMUpPOKE TAYMAadCHHS IMTHOOKO YBIMIUIM HO PUMCHKOTO IpaBa, IO MPHU3BENIO IO
MOSIBM TAKHUX TMOHSATH 5K, J00OPOCOBICHE BUKOHAHHS 3000B’s13aHb, [0 BUILIMBAIOTH 13 JIOTOBODY,
nobOpocoBicHuit HaOyBay pedi, JOOPOCOBICHU KOpUCTYBad MaifHa, J0OpOCOBICHUH BilMOBiaY,
J10OPOCOBICHHIA CBi/IOK.

3a3HauMMo, 110 y PUMIISIH YTOIU Ta cyAau 3 1o0poi cosicTi (judicia bonae fidei) mpotucras-
nsurcs GopMalIbHUM YIoZiaM 1 CyZlaM «CyBOPOTo MpaBa» K OiIbII M’sKi, CIIpaBeIJINBI, SKi BUKO-
PHCTOBYIOTh Pi3HOMAHITHI IPHUITYIIeHHs (Tpe3yminLii). BimqnoBigHo, cymu «Io0poi COBICTI» Malu
Ha MeTi 00poTHOY 3 XUTPOIaMH Ta OOMaHaMH, a y BU3HAYCHHI «JO00POT COBICTI» SIK OCHOBH, sKa
MPOTHJIC)KHA OpeXHi, 0OMaHy, HEeCIIPaBeUIMBOCTI, 0€33aKOHHIO, CYIOBOMY CBaBULIIO, Oepe CBii
MOYaTOK MPe3yMIIIIis T00pocoBicHOCTI. BoHa siBIIste COO0I0 MPUITYIICHHS, 3TTHO 3 SIKUM KOXCH
YYaCHUK TPOIIeCYy He BUKOPUCTOBYE TaKi 3ac00H, SIK XUTPOIIli, 0OMaH, MiKym, ToOTO 100pocoBic-
HUH TI0 BiIHOIIIEHHFO JI0 1HIIIOi CTOPOHH, SIKa B CBOIO YEPTy TEXK JIi€ JOOPOCOBICHO I10 BiTHOIICHHIO
JI0 1HIIOT CTOPOHH y TIPOIIECi.

JlaHuil npuHIMD 3HAMIIOB CBOE 3aCTOCYBAaHHS B 0araThOX 3aKOHAX i HaBiTh KOJACKCAX Pi3-
HuX Kpail e B CepenHi Bikd, ajie ocobnuse nomupeHHs HaOyB numie y X VII-XIX ct.

[Ilo crocyeTbes 3apomKeHHS caMoi KOHLEMIil i1ei mpe3ymIuii HeBUHYBATOCTI Y JaBHbO-
PHMCBKOMY TIpaBi, TO SIK iCTOpHYHY 0a30By OCHOBY MOXKHA PO3IVISIATH MOJNOKEHHs Tabmumi [X
JIaBHbOPUMCEKOTO 3akoHy XII Tabmuip, e iX TBOPII Iyxe MaiCTepHO cHOpMYITIOBAIN Ta BUCIIO-
BUJIM Y CTUCIUX (POPMYJIIOBAHHSIX MPHHIAIK 3aKOHHOCTI, MyOMiuHOCTI, cripaBemiuBocTi. Came
y ctartsax Tabmuii [X 3HaXo[sAThCs OCHOBHI CKJIAJOBI €JIEMEHTH MalOyTHHOTO NMPHUHIIMITY TIpe-
3yMIIIii HEBUHYBATOCTI, Ha 1110 BKa3ylOTh HACTYITHI TIOJIOKEHHS:

Mo-TiepIie, 3aKOHHICTh 1 CIIPaBEIIMBICTh CTOCOBHO KOXXHOTO OOBHHYBAuEHOTO 3 OOKY CYy/Y,
3MIACHIOBAJIOCS HE OMTHIEO JIFOJAWHOKO, a IIJIOI0 TPYIIOI0 0Ci0 — IIEHTYPIaTHOI KOMIITIE0, SIKOIO HE
MOXe OyTH JOIyIIEHHH BIJICTYN BiJl 3aKOHHOCTi, MPaBOCYJ/s; BU3HAHHA OCOOM BHHHOIO, IIPH-
HHSITTS BUPOKY 3[1MCHIOETHCS [IEHTYPIaTHOIO KOMIIII€I0 MiCHIs pO3ITISLY Ta PO3CIIiyBaHHS KBECTO-
piB (ct. 1, 2, Tabmuui IX) [1, c. 97];

MO-/IPyTe, BCTAHOBJICHO MIPaBUJIa CTOCOBHO CY/IJIIB Ta MOCEPESTHUKIB, sIKi MAIOTh OyTH He3a-
JIeKHI, HEYMEePeIKeHI, a iHaKIIe BOHA KapaJlUCsl CMEPTHOK Kapor0; TAKOK BH3HAYEHO OCOOIUBI
BUMOTH J0 TPEICTaBHUKIB CYJOBOTO PO3IISAY: CYIIiB, KBECTOPIB, MOCEPEIHUKIB, SIKI Ha3HayYa-
JIUCSI TIPH CYITOTOBOPiHHI (IS po3miisiAy crpasu) (cT. 3 tadmumi 1X) [1, c. 97];

MO-TPETE, BCTAHOBIICHO TIOJIOKEHHS, 3T1IHO 3 SKUM >KOJIHA JIFOIIHA HEe MOriia OyTH 1mo30aB-
JieHa KUTTS 0e3 CyIOBOTO PO3TIISAAY MPH 000B’S3KOBOMY BHKOHAHHI MPOIECYATbHUX 00O0B’SI3KIB
ycima ygacHuKamu nporecy (ct. 6 Tabmumi IX) [1, ¢. 97] .

IMonoxxenns Tabmuri IX BKa3yroTh Ha: HEMOXIIUBICT Ta HE3aKOHHICTH OY/Ib-IKHUX BiACTYIIB
BiJl 3aKOHY 4H BoJi Hapoxy (cT.1 Ta6m. IX, ct. 5 Tabm. XII) [1, c. 97-98]; 3aiiicHeHHS TpaBOCYIIS
nuiie MyOnidHUM CYJIOM, 3 HAaJaHHIM HOTo pillIeHHSM CTaTycy 3aKOHY; CYBOPICTB 1 )KOPCTOKICTh
OO0 CYyAJiB-XabapHHKIB, MOCEpeAHUKIB-Xa0apHUKIB, sIKi Opali y4acTh y CyAOBUX CIIpaBax;
3aKOHHICTh Ta CIPABEIUIMBICTh PIlICHHS I'PYHTYBAIUCS Ha JOKYMEHTaX KPUMIHAIBHOTO PO3CIIi-
IyBaHHS, SIKE TPOBOAMIIOCS KBECTOpAMHU; 3a00pOHAa O30aBICHHS KUTTS JTIOAUHU 0e3 cyy, ToOTO
Oy/b-sIKe TIOKapaHHsI MOKe OyTH 3aCTOCOBAHO TO/I, KOJM BOHO (TTOKapaHH:) Oyae MPHHHATO CYI0M,
BIZIIOBITHO IO BCTAHOBIICHOI 3aKOHOM HAaJISKHOI MPOLIEAYPH BEICHHS CYIOBOTO MPOIIECy, BU3HA-
yenoi 3akonamu XII Tabmuup [1].

Jo penieniiii puMCBKOTO TpaBa HApoOIu 3axigHOi €BPONH MPH 3AIMCHEHHI KPUMIHAILHOTO
MPABOCYI/IS KOPUCTYBAIUCS TaK 3BAaHUMH (PpaHKO-HIMEIIbKMMH 3acalaMH MpaBa i MpaBoCyIs, 110
3HAXOAWJIM CBOE HOPMATHBHE 3aKPIIJICHHS B PI3HUX aKTax: y (paHKCHKiM nepxasi — e Canmiyna
IIpaBna (Lex salica), Cakconcbka [IpaBma, Anemanceka [Ipasna, IlpaBga Byprynnie, basap-
ceka IIpaBna, B cepeanboBiuniit ®@pannii — Krottomu boseci, Benukuil OepesneBuii opaoHaHc,
Hantcokuit equkr; y cepennpoBiuniid Himeuuuni — 3omnora bynna, CakcoHChKe 3eplano, 3amiucu
MarzneGyp3bKoro npasa, Binoma «Kapomninay, B cepeAHbOBIUHINM AHIIIT — AHINIOCAKCOHCHKI IPaBAH
VII-XII cT. Ta HU3KA IHIIAX aKTiB.
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CyTTeBa 3MiHa CTaHOBHWINA B JOCITIJDKYBaHIN Taiy3i BimOynacs JUIINE TICIS MPUAHSATTS
Benuxkoi xaprii BombHOCTel (Magna Carta Libertatum, 1215 p.), sika crana moJliTHKO-TIPaBOBHM
JIOKYMEHTOM, Jie OyJI0 IIMPOKO MPENCTABICHO KOHCTUTYIIHHMIA OJIOK Ta CyIOBO-aJIMiHICTPATHB-
HUH MOPSAAOK, CPOPMYIIEOBAHO IIPaBUIIA Ta IMPOLEAYPH 3aXUCTy 3aKOHHHUX IIpaB, CBOOOI Ta iHTe-
peciB BiJ cBaBULIS Oynb-sK01 «BUTBHOT TFoauHNY (liber homo), siki TapaHTYIOTH i y pa3i CKOEHOTO
HEIO NIPABONOPYIICHHS 3aKOHHUH 1 CIpaBeATMBUI PO3IVISA Ta BUPOK [2].

Cawme 3a ['enpixa Il moyamy mupoKo MOMIMPIOBATHCS MPUHITUIYA PUMCHKOTO Ta KAHOHIYHOTO
rpaBa 1o BCiii AHIUII1, a 0COOIMBO BapTO BiI3HAUNTH, 110 CT. 17, 20, 21, 39, 40 Benukoi xaprii BcTa-
HOBJFOBAJIH MPHHIUITA TisUTBHOCTI CyIOBO-aIMiHICTPAaTHBHOIO amapaTy. Xou4eMo 3BEPHYTH yBary
Ha 3MICT CT. 39, Jie 3a3Ha4€HO, [0 «KOJIHA BiJIbHA JIONWHA He Oy/ie apemToBaHa abo yB’i3HeHa, a0o
M030aBJIcHa BOJIOJIHHSI, a00 OTOJIOIIEHA 11032 3aKOHOM, 200 BUTHaHA, a00 B SIKU-HEOYIb (1HIINH)
crnoci0 3Heno0JIeHa, 1 MU He MMiJIeMO Ha Hei ¥ He MmonuieMo Ha Hel iHaKIle, K 3a 3aKOHHHM BHPO-
KOM piBHUX ii (ii mepiB) 1 3a 3akoHOM Kpainnm» [2]. ToMy came 11e moNoKeHHS XapTii cTao Bax-
JIUBUM €TaIrlOM 3aKOHOABYOTO 3aKPIIUICHHS TEOPETUYHOI (GOPMYSH MpPEe3yMIIilii HEBUHYBATOCTI.

HactynmauMm kpokoMm Ha nuisxy ¢OpMyBaHHS Ta PO3BHUTKY Mpe3yMIINii HEBHHYBATOCTI,
BEPXOBEHCTBA 3aKOHY, CIIPABEATIMBOCTI, 3a0€3MeUEeHOCTI Ta 3aXHILIEHOCTI MpaB i CBOOO JTHOIUHH
€ 3aKoH, Biomuil min Ha3Boro Habeas corpus act (AKT mpo rapaHTii npas ocoOH), IpUIHATHI
26 tpaBHs 1679 p., sikuit octaTouHO 0(HOPMUB BIJOMUI NPOTATOM KiIBKOX CTOJIITH aHIIIIHCHEKOMY
MpaBy MOPSIOK Ta MPOLIEAYPY BUIAHHS CYTOBHX PO3IOPSIKEHb, aAPECOBAHUX CYIOBUM, MO~
CHKUM YHHOBHUKAM, IIPALiBHUKAM B’ SI3HHIIb.

AKT mpeJicTaBUB a0COIOTHO HOBI €()eKTHUBHI T'apaHTii: apelITOBAaHOMY Ma€e OyTH Tpea’ sB-
JICHO MMCHMOBHUI HaKa3 Mmpo apemT (To0To MmiAcTaBy AJ 3aTPHUMaHHS Y aperuTy TPOMasTHUHA),
BHJaHHI OyIIb-TKUM KOHKPETHHUM CYIIOM, SKHIH Ma€ FOPUCAMKINIO Y KPUMIHATBHUX CITpaBax (To0To
CYIUISIM, SIK1 CIIEIiai3yIOThCsl Ha KPUMIHAIBHUX CIpaBax), Y TOMY YHCIl 1 MHPOBHUM CYIUISIM.
B iHmomy BuUmaaky #oro MOBWHHI 3BUILHUTH a00 TiepeiaTH HAHOIMKIOMY CyAy, SIKHH BHUpIIIy€e
HHUTaHHS PO 3arm00DKHUM 3axix: B3ATTA MHiA BapTy abo 3BITBHEHHS HOTO IIiJ TPOILIOBY 3aCTaBy,
MPUYIOMY Y pa3i BiACYTHOCTI MiZicTaB 0 apemrTy (ToOTO BiACYTHICTE CKIIaay 3JI04HHY abo caMoro
(haxTy 3704UHY) CyA Mae IpaBo BiamycTuTu apemrosaHoro Ha Bomo (§ II-1II Akry) [3]. Ocoba,
3aapelToBaHa 3a Mi103pOI0 Y CKOEHH1 3lI0UYMHY, Ma€ MPABO KIOMOTATH ITPO CBOE 3BUIbHEHHS, a/Ipecy-
F0YH KIIOMIOTAHHS JIOPA-KaHIIEPY, TOPAY-OXOPOHIIIO ITeYaTKu, Oyab-sIKOMY 3 PeJCcTaBHIUKIB Buco-
KOTO Cymy, TOJIOBHUM OapoHam cyay kasHaueiictsa (§ III) [3]; sxoaHa ocoba abo ocobu, 3BiIbHEHI
3a Oymp-sikuM Habeas corpus, He MOXKYTh 3HOBY OyTH 3aapeITOBaHi 3a TOi caMril 3I04MH iHAKIIIE,
SIK 32 3aKOHHUM nepe6ir0M CYROBOI CTIpaBH a00 3a HaKa30M cyay (ToOTO, TUTBKHM 3a 3aKOHOM Ta Ha
3aKOHHUX ITiICTaBax); 3BUTBHEHHS 3-11i]] apeIlTy Y pa3i Hepo3WIimy ii CIIpaBH MPOTATOM 6 MICSIIIB;
apeITOBAHMIA y Oynb-sIKOMY pa31 3BUIBHSIETHCS BiJl aPEIITY, SKIIIO HOT0 CIPaBa 3aTHIIHIACS HEPO3-
FJIHHyTOIO 1 miciIst APYTO1 cecii 4eTBepToro Cyay, TOOTO TPOTATOM 6 MicsIiB (§VII) [3]; koxxHOMY
YB’SI3HEHOMY JI03BOJICHO pOOUTH 3asiBH Ta OTpUMYyBaTH cBiif Habeas corpus i3 cyaiB, 1110 BCTaHOB-
JII0€ a0COJFOTHO HOBUI 00CAT mpoliecyaabHUX CBOOO/ 1 IpaB yB ’SI3HEHOTO (06BHHyBaquoro) [3]

Moga iiie He Jullle PO MePerisi MOIAIIB Ta TEHACHIN Y rany31 MOJITUKH, SKOHOMIKH
Ta MpaBa, a i Mpo GOpMyBaHHsS aOCOIIOTHO HOBUX ITOJIOKEHB, IPUHIIUIIB 3a0€3IIeUCHHs TapaH-
Tili cBOOO] Ta MpaB 3aapelITOBaHOi Ta YB’sI3HEHOT 0COOH. 3a3HAa4EHO, IO IS MOPYIIHUKIB AKTY
nepeadadaiacs cepiio3Ha BiMOBIIaIbHICTD, HAMPUKJIIAJ: 3a BIAMOBY BH1adi Haka3y Habeas corpus
ocoOu, BUHHI Y IIboMY (JIOpI-KaHIUIEp Y CYi), MaloTh OyTH nokapaHi mrpadom y 500 ¢yHTIB Ha
KopucTh yB’si3HeHOTO (§ X) [3].

Takum unHOM, pUHATTS Habeas corpus act, je copMynboBaHiI IpaBWiIa Ta MPOICTyPH
3aXHUCTy IpaB i CBOOOM, 3aKOHHUX IHTEPECIB BUIBHOI JIFOMMHM BiJl CBAaBIIUIA, SIKi TapaHTYIOTh i
y pa3i CKOEHOTO HEIO MPABOIIOPYIICHHs 3aKOHHUH Ta CHPABEUIMBUI PO3IIILA Ta BUPOK, a TAKOK
Ha/ano OOBHMHYBAYCHUM pealbHI MOXJIMBOCTI KOPHCTYBaTUCS CBOIMH IIpaBaMM, CBOOOJZAaMH Ta
rapaHTisIMH, TIOKJIAN0 Kpaii He3aKOHHUM apeluTaM Ta TpPUMaHHS IIiJ] BapToIo.

[Tepwma crnpoba po3poOku Ta (GopManbHOTO 3aKPIIUIEHHS TEOPETUYHOrO (HOPMYIIIOBAHHS
Mpe3yMIILil HEBUHYBATOCTI HAJIEKUTh 3HAMEHUTOMY iTaNiiChKOMY NOCIHIAHUKY MPOOIEM KpuUMi-
HAJIBHOTO IpaBa Ta mporecy Yezape bekkapia. OmyomikyBaBmu 1764 p. podory «IIpo 3mounHu
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1 MoKapaHHs» [4], BiH MOMICTHB BU3HAYCHHS MIOHATTS MPE3yMITIIiT HEBUHYBATOCTI OOBHHYBAYCHOTO
B po3in «KaTyBaHHS», THM caMUM MPOTHCTABUBIIIM KaTyBaHHIO 0OBUHYBAa4YE€HOTO SK 3aCO0y Bif-
IIYKOBYBAaHHS ICTUHH y CIIPaBi, MPE3yMIILiF0 HEBUHYBATOCTI, 3BIBIIH i CyTh J0 TOTO, IO JIIOAWHA
He Moxke OyTH Ha3BaHa 3JI0YUHIIEM JIO0 CYIOBOTO BHPOKY.

3a3HaYMMO, 1110 CYTh 1 IPU3HAYCHHS MTPE3YMIIIIiT HEBUHYBATOCTI 0OBHHYBAYEHOTO TIOJIATAIO
B TIparHeHHi 3a0€3Me4YeHHs] TYMaHHOTO CTABJICHHS BJaIu 10 OOBHHYBaY€HOI 0COOH, MOYMHAIOYH
3 MOMCHTY TOPYIICHHS KPUMIHAJIBHOI CIIPaBH i JO MOMEHTY HAOpaHHs 3aKOHHOI CHJIM OOBUHY-
BAJIFHIM BUPOKOM cymy. Ha kopucTh 1i€i Te3u roBoputh aprymentanis Y. bekkapia mpo Te, 1o
SIKIIIO 3JIOYUH HE JIOBEACHO, TO HE CJIIJl 1 My4uTH HeBUHHOTO [4, ¢. 103, 108-110], a Takoro BU3Ha-
€THCSI KOXKHA JTIFOAIMHA, HE BUKPHUTA B 3710uuHi. Lle 1 Bupaxkae CyTHICTh Mpe3yMIIlii HeBUHYBATOCT,
IPUYOMY B TAKOMY BHDVISIII BOHA YYJOBO IOETHYETHCS 3 JaBHBOPUMCHKHM IPHHITUIIOM, IO Ma€
SCKPaBO BHPAKCHUH 3aXUCHUI XapakTep Ha KOPUCTH OOBHHYBAYEHOTO, KU Mi3HIIIE ITEPETBO-
puBcs Ha BimoMy ¢opmyny in dubio pro reo (yci CyMHIBH Ha KOPHCTh 00BHHYBa4eHOTO). Tomy,
BBaXaeMo, came Y. bekkapia Bmepmie 1ae BH3HAUCHHS MOHSITTS IPE3yMIIil HEBHHYBATOCTI,
3aIyCTHBIIH Il TEPMiH Y HAYKOBHUI 0OIT Ta MPOTUCTABUBIIH 11 0€33aKOHHIO Ta CBABLILIIO BIA]IH.

HacTtynaumM eranom cinij BBaxatd NpuiHATTA ekmapamii Hesanexnocti CIIA 4 numHs
1776 p., sika 3amoyarKyBajga aMepHUKaHCHKY JIEMOKpATiio Ta crpaBenBicTh, Koncrurymii CILIA
1787 p., binns npo npaea 1791 p., ne B monpaskax 3 V no [X 3HaxXonsAThCS HOBOBBEICHHS, SKi
3aKJIaJIi aMEePUKAHCHKHI BapiaHT MPHHLUITY MPe3yMIIIii HeBUHyBaTrocTi. BoHU opmyBanu mpo-
HeCyalbHUN PEXUM JISUTBHOCTI CYAy Ta KOMIETCHTHUX OPTaHiB IOI0 0COOH, SKii rapaHTy€EThCS
«HAJIeXXHA [IPaBOBa MPOIEIYpa» K OCHOBA JJIS 3aCTOCYBAHHS O(IMIHHUX CaHKIIN, TOMY IIO «...
HIiXTO... HE OyJe mo30aBieHUl XUTTA, cBOOOAN abo MaifHa 6e3 3aKOHHOTO CYIOBOTO PO3IJISY...»
[5, c. 329-330]. Lle miaTBepmKye, MO aMEPUKAHCHKUIA BapiaHT € OUTBII MPOTPECHBHHUM, HIXK
aHNIIACHKAHN, OCKUTPKY aHMIiNchKa mponemaypa Habeas Corpus Oyna TomoBHeHa HOBUMH TapaH-
TisMu 1TonIpaBoK V—IX, AKi y CBOIH CYKyIHOCTI BCTAHOBIIOBAIH €()EeKTHBHI 3aCO0H 3aXHCTY IIpaB
1 cB06O 0COOM Bif| CBABLLIS BIAM Ta CYIOBUX OpPIaHiB.

AMEpHKaHChKI KOHCTHTYIIWHI aKTH BIUTMHYJIM Ha PO3BUTOK Oypikya3HOi IEp)KaBHOCTI,
JIeMOKparii, (opMyBaHHS CBITODIALY 1 MPaBOCBIOMOCTI BOXAIB DpaHIly3pkoi peBONIONI, sKi
cTanu apropamu Jleknapanii mpas mroaunu i rpomagsauHa 1789 p. [6], Koncrutymii 1791 p. [7],
II0 BIUIMHYJO Ha (POPMYITIOBaHHS 1 CTBOPEHHS BJIaCHOTO BapiaHTy MPE3yMIIIil HEBUHYBATOCTI.

YBaxkaemo, mo came [exmaparis 1789 p. Bu3Haumia 3araabHy IpaBoOBY (HOpPMYITYy HpHH-
IIUIY Tpe3yMITIii HeBUHYBaTOCTi. OCKUTBKHA cama JIIHTBICTUYHA MOJICINh MPUHIMITY Oylia 3ampo-
MIOHOBaHA JAEMYTAaTOM YCTaHOBYMX 300piB AzpieHoM /[[fomopoM, Ha SIKHH Cepilo3HO BIUTHHYIH
npaui Y. bekkapis npo nyx 3akoHy 1 pedopmy mpaBocynns. Tak, aenytar A. [dromop 3amporio-
HYBaB MPOEKT cTarTi 9 (Ipo mpe3yMInito HeBuHyBatocTi) [7] Jeknapariii (OCKIIbKH KOXKEH BBa-
JKA€THCS HEBUHYBATUM, ITOKH HE BCTAHOBJIICHO IPOTIJICKHE, TOMY Y BUIIAIKY 3aTPUMaHHSI 0COOH
OyIb-iKa 3aiiBa CTPOTICTh, SIKa HE BUKJIMKAaHA HEOOXiIHICTIO 3a0e3medeHHs ii 3aTpUMaHHs, Ma€
CYBOPO KapaTHCs 3aKOHOM) [ 7], B OCHOBY SIKOTO OyJ10 OKJIAICHO CTAPHI MPOIIeCyaTbHUI IPHHIUIT
MpaBa, SKUH Mi3HIIIEe CTaB 3aKOHOM: CYMHIB TIYMauyUThCS Ha KOPUCTh 00BUHYBaueHoro. Kpim Toro,
Koncrutytist 1791 p., BUKOPUCTOBYIOUM NpUHIMNY Jleknapallii, 3aKpinuia He3aleKHICTh CYTOBOT
Biamu (1. 1 po3a. 5) [7], 3a0e3neunBIm cyan He3ale)KHUMU BUOOPHUMU CYAIsIMHU ( 1I. 2 po3a. 5)
[7], mpaBo rpoMansH Ha PO3IISA CBOEI CHOPABH y CyIi MPUCSKHHUX, BCTAHOBUBIIN Y CT. 7 TPUH-
ITUTI, 3TIJTHO 3 SKHM HIXTO HE MOXe OyTH MPUTATHYTHH 110 BiIMOBIIAIBHOCTI 1HAKIIIE, SIK Y BHITA]I-
Kax, IpsMo nepeadadeHux 3akoHoM — nullum crimen sine lege («HeMae 37104HMHY, HE BKa3aHOTO
B 3aKOH1») [7], y cT. 8 — BayKIMBHIA NPUHIMI KPUMiHAJIBHOTO IIpaBa: HIXTO He MOXke OyTH MOKa-
paHMii 1HaKIIe, HiXK 1ie IPSIMO 1 Oe3mocepeiHbo nmepeadaueHo 3akoHoM — nullum poena sine lege
(«HEMae mokapaHHs, He 3a3HAYCHOTO B 3aKOHI») [7], IO B CYKYIHOCTI 3 TIPUHIIMIIOM TPE3yMITIii
HEBUHYBATOCTI (CT. 9) [ 7] BU3HA4YAIOTh 3arajbHi BUMOTH 3aKOHHOCT1 OOBUHYBa4Y€HHS, 3aTPUMaHHSI,
yB’sSI3HEHHS, MOoKapaHHs. ToMy, Ha Hally AyMKY, HaBEACHI apryMEHTH, SIBISUIM COOOK0 OCHOBHI
0a30Bi MTOIOKEHHSI IIOI0 3aXKCTY IpaB i cBOOO JIIOIMHU Ta TPOMAaTHIHA BiJl CBABULIA BIAAH Ta
KOMIIETCHTHUX OPTaHiB y mepioy OypKya3HOTO CYCHIIbCTBA.
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BucnoBku. O1xe, 3aKOHOMIPHOCTSIME BHHUKHEHHS MIPE3YMITIII HEBHHYBATOCTI MOKEMO
BBa)KaTW HACTYIIHI:

a) BUHHKHEHHS MIPe3yMIIIii HEBHHYBATOCTI BiIOYBAJIOCS Y KOHTEKCTI BUKOPHCTAHHS TpaBa
y COIiaIbHOMY PETYJIOBaHHI (SIK MPaBO3acTOCOBYA MPaKTUKA 1 MIMpIIe — K MpaBopearizamiiina
MIPaKTHKA);

0) BBeICHHSI IPE3yMIILiT HEBHHYBATOCTI BiiOyBasocs K crioci0 MiHiMi3alii cBaBi/LIs, 3710B-
JKMBaHHSI II0CAIOBUMHU IOBHOBAKEHHSIMH, HAJIMIPHOT COLIIAJIbHOI arpecii 3 60Ky JIFOMUHH, COLialIb-
HOI TPYIH, CYCIiJIbCTBA,

B) IPE3yMIILisl HEBUHYBATOCTI — II¢ BUKOPHUCTAHHS IMOTEHINIaTy IIPABOCBIIOMOCTI CY0 €KTa,
PO3BUTOK HOro 3JaTHOCTI PO3YMITH Ta KOHTPOJIOBATH CBOI [ii, ependadaTtd HACHiAKH Ta OyTH
TOTOBUM HECTH BiAMOBIIAIBHICTb, III0 CTUMYJTFOETHCS JTOBIPOIO 3 OOKY JIEpyKaBH Ta CYCIIbCTBA;

T') IPE3yMITIis HEBUHYBATOCTI pealtizyBaiacs K HayKOBE IIPOTHO3YBaHHsI 0Ci0, K1 y3araib-
HIOBAJIH MPAKTHKY Ta C(HOPMYITFOBAITN TEOPIi0 MPE3yMIIIIii HEBUHYBATOCTI Ta ii (hopMyIty.

[Ipe3ymrist HEBUHYBATOCTI i€ B YCiX ramy3six Ipasa, ii MOXKHA BBaXKaTH 3araJbHOIPABO-
BUM (3araJbHUM) IPUHIUIIOM IIPaBa, OCKUIBKH IIPE3yMIIIisi HeBUHYBATOCTi Oepe CBill JTOTidHMI Ta
ICTOpUYHHI NIOYATOK Y NPHUHIIHII JO0OPOCOBICHOI TIOBEIIHKH.
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