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TEOPETUYHI ACIIEKTH BIAKPUTTA NPOBAI’KEHHA Y CITPABI
INPO BAHKPYTCTBO IOPUIUYHOI OCOBHA

CrarTs IpUCBSYCHA aHAI3Y MOPSAKY peajizamii mpaBa 0coOM Ha 3BEPHEHHS 10
TOCIIOJIAPCHKOTO CYITY 13 3asIBOFO MPO BIIKPUTTS MPOBAKEHHS Y CIIPaBi PO OaHKPYT-
CTBO HOPHUIUYHOI 0cOOM. JOCHIKYIOTBCS OCOOMUBOCTI BIAKPUTTS MPOBAKCHHS
y TaKUX cmpaBax 3rimHo 3 HopMmamu Komekcy VYkpainu 3 mponemyp OaHKpYTCTBA.
HaronomyeTLCﬂ 110 3 MOMEHTY IPUHHATTS LIOTO Koz[eKcy YKpaiHCBKE 3aKOHO/aB-
CTBO y JaHii C(bepl CTaNo OLIbII yqunKOBaHHM IO BJTHOIICHHIO JI0 €BPOIEHCHKOTO
3aKOHOJIABCTBA 1, BOJHOYAC, BiMOBiJa€ Tii cmyaun oo ckianacs B YkpaiHi Ha
JlaHOMY eTarti pedopMyBaHHS i PO3BHTKY HaI[lOHAIBHOT EKOHOMIKH.

Bupinsgrorecst mporecyanbHi Ta MarepiaibHi MiJACTABH TPU BIAKPUTTI nmpoBa-
JUKEHHS y cIIpaBi po 0aHKPYTCTBO IOpUIUYHOI 0cobu. Jlo nmpoluecyanbHUX MiJCTaB
Halexatb: 1) cy0’eKT, IKUH Mae TpaBO Ha 3BEPHEHHS IO TOCHOAAPCHKOTO Cymy i3
3asIBOFO PO BIJKPHUTTS MPOBAKCHHS; 2) BiNOBIHICTH 3asiBH MPO BU3HAHHS OOPK-
HHUKa OaHKPYTOM BCTAaHOBIICHHM 3aKOHOIABCTBOM BUMOTaM IIOJ0 (POPMH Ta 3MICTY;
3) momepskaHHS TOPSIKY IOJAHHS 3asBH IPO BIAKPUTTS MPOBALKCHHS y CIIPaBi;
4) BIJICYTHICTB y TPOBAJKCHHI 1HIIOI BIIKPUTOI CIIPaBH NMPO OAHKPYTCTBO IIHOTO
OOp)XKHHMKa Ha Yac 3BEPHEHHS 3asBHUKA N0 CyAy; 4) 3asBHUK IOBHHEH CIUTATHTH
CyIoOBH 30ip y mepeadadeHoMy 3aKOHOM MOPSIKY 1 po3Mmipi. Jlo MarepialbHUX Mif-
CTaB BITHOCUTHCS: 1) OE3CHIPHICTH BUMOT 1HIIIFOIOUOTO KpEAUTOpa; 2) po3Mip Mpo-
CTPOYCHHUX 3000B’sA3aHb OOpPXKHUKA Iepe] KPEIUTOPOM (KPEITUTOpaMM) CTAHOBUTh
He MeHIe 30 po3MipiB 3apo0iTHOT TaTH; 3) MPUNHUHEHHS OOP)KHUKOM TOTaIICHHS
KPEIUTIB UM 3A1ICHEHHS 1HIINX MJIAHOBUX IUIATEXIB y po3Mipi Oinbiie 50 BiaCOTKIB
MICSYHHUX IJIATEXIB 38 KOKHHUM 3 KPEIUTHHUX Ta IHIIMX 3000B’A3aHb YIIPOAOBXK JIBOX
MicsiB. Takok y cTarTi 3po0JeHHI aHaTi3 BUIE3a3HAUCHHUX TT1/ICTaB.

3a3Ha4aloThCs HACIIIKY HEJJOTPUMAHHS 0co0aMH MOPSIKY TOJaHHS 3asBH PO Bill-
KPUTTSI TPOBAUKEHHS y CIIPaBi PO OAHKPYTCTBO IOPUIMIHOI 0COOU. 3BEPTAETHCS yBara,
IO BIJIKPUTTSI MPOBAKCHHS y CIPaBi Mpo OaHKPYTCTBO 3MIHCHIOETHCS TOCTIONAPCHKUM
CYJIOM y TIJITOTOBYOMY 3aCiJIaHHI ITiJ1 Yac NepeBipKr OOIPYHTOBAHOCTI BUMOT 3asBHHKA,
a TaKOX 3’SICYBaHHS HAsSBHOCTI MIJCTaB JUIS BIAKPUTTS TAKOTO TPOBAIKEHHS, IUIIXOM
TIOCTAHOBJICHHS YXBAJIH, TTICIISI YOTO 3/IIHCHIOETHCS OTIPHITFOHEHHS Ha O(ilitHOMY 1TOp-
TaJIi CyI0BOI BJIA/IU TIOBIJOMIICHHS TIPO BiIKPUTTS TAKOTO TPOBAIKCHHSL.

Knwuosi cnosa: bankpymcmeo, 2ocnooapcokuil cyo, Kpeoumop, OOPHCHUK, NOpsi-
00K NOOAHHS 34461, BIOKPUMNISL NPOBAONCEHHS.

Kishchak D. S. Theoretical aspects of the opening of proceedings in the case
of bankruptcy of a legal entity

The article is devoted to the analysis of the procedure for exercising the right
of a person to apply to the commercial court with a statement on the opening
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of proceedings in the case of bankruptcy of a legal entity. Peculiarities of initiating
proceedings in such cases in accordance with the norms of the Bankruptcy Procedure
Code of Ukraine are investigated. It is noted that since the adoption of this Code,
Ukrainian legislation in this area has become more unified in relation to European
legislation and, at the same time, corresponds to the situation in Ukraine at this stage
of reforming and developing the national economy.

There are processual and material grounds for initiating bankruptcy proceedings
against a legal entity. Processual grounds include: 1) an entity that has the right to
apply to the commercial court with a request to initiate proceedings; 2) the application
for recognition of the debtor as bankrupt must meet the requirements established by
law regarding the form and content of such application; 3) adheres to the procedure
for filing an application for the opening of proceedings in the case; 4) the absence
in the proceedings of another open bankruptcy case of this debtor at the time
of the applicant’s application to the court; 4) the applicant must pay the court
fee in the manner and amount prescribed by law. The material grounds include:
1) indisputable claims of the initiating creditor; 2) the amount of debt (undisputed
claims) of the initiating creditor to the debtor, which should have been at least three
hundred minimum wages; 3) the fact that the debtor is in arrears with the fulfillment
of monetary obligations or payment of obligatory payments. The article also analyzes
the above grounds.

The consequences of non-compliance by persons with the procedure for filing
an application for the opening of bankruptcy proceedings against a legal entity are
indicated. It is noted that the opening of bankruptcy proceedings is carried out by
the commercial court in a preparatory hearing during the verification of the validity
of the applicant’s claims, as well as finding out the grounds for opening such
proceedings, by issuing a decision, after which the official opening of such
proceedings.

Key words: bankruptcy, commercial court, creditor, debtor, application procedure,
opening of proceedings.

Beryn. CraHoBneHHs Ta pO3BUTOK YKpaiHM SIK JEMOKPAaTUYHOI, COIIaNbHOI Ta MPaBOBOI
JepXKaBy HE MOXJIMBUK Oe3 e(eKTHUBHOrO PEryllOBaHHS TOCMIONAPCHKOI AISUTBHOCTI, SIKE Mae
3a0e3MeunTH rapMOHINHUI PO3BUTOK AEPIKaBU y HaNpsAMI HAJIEKHOI B3a€MOAIl MK cy0’eKTamMu
TOCIIOIAPIOBAHHS Ta OpraHaMu JepaBHol Biaau [ 1, . 1]. EdexTuBHICTh 3aK0HOMABCTBA PO OaH-
KPYTCTBO O€3MOCEpeHBO BILUTUBAE HA CKOHOMIYHE JKUTTS JICPXKABH Ta IHBECTHUIIIIHY MpHUBaOIHU-
BicTh Kpainu [2, c. 49].

Merta yvacri ,HO6pOCOBiCH01"O OOp)KHUKA Yy CITPaBi PO 6aHprTCTBO MOJIBIfiHA: BITHOBUTH
CBOIO TUIATOCTIPOMOJKHICTB 1 po3paxyBaTucs 3 Kpeautopamu. Pazom i3 TuM Ha HpaKTI/ILII TTOBOJT
9aCTO IOBOAMTECS KOHCTATYBATH, IO H€,Z[O6pOCOBICH1 YHACHHKH FOCTIONAPCHKHX BiZTHOCHH BHKO-
PHUCTOBYIOTh MEXaHi3M OaHKpPYTCTBA 3 METOIO 3BUILHEHHSI BiJl OOPTiB 1 TaK 3BaHOTO «CTapTy i3
YHCTOTO apKyIlay, IPH [OMY HE TyMaro4dH Mpo 3a{0BOJICHHSI BUMOT CBOiX KpEIUTOpiB [2, c. 49].
3 momeHTy npuitHATTa Konekcy Ykpainu 3 mpouenyp OankpyrtcTsa (nani — KY3IIb), Hopmarus-
HO-TIpaBOBa 0asa cUCTEMHU 6aHprTCTBa cTana OLlbII yHl(blKOBaHO}O M0 BIJHOIICHHIO JI0 €BPO-
MEHCHKOTO 3aKOHOJABCTBA 1, BOJHOYAC, BIAINOBIgAaE Tii cmyauu o cKianacs B YKpaiHi Ha
JTAHOMY eTari peOopMyBaHHsI 1 pO3BUTKY HalllOHANBHOI ekoHOMiKH. Ciij 3a3HaunTH, 1o KY3I[1b
y TOpiBHSHHI 3 HOpMamHu 3akoHy Ykpainu «[1po BiIHOBICHHS IIIATOCIPOMOKHOCTI OOpKHUKA 200
BHM3HAHHS HOTO OAHKPYTOMY, SIKUH HisIB 10 MOMEeHTY HaOyTTst unHHOCTI KVY3IIb, cyTTeBO 3MiHMB
MIOYATOK TPOLETypH OaHKPYTCTBA, & caMe MiJCTABH [UIS BIAKPUTTS IPOBAHKEHHS y TaKiil cripasi.

IMocTanoBka 3aBaaHHs. METOIO JTaHOT CTATTI € OCMUCIICHHS TCOPSTUYHHX ACIICKTIB TPH
BIJIKPUTTI TMPOBA/DKEHHS y CIpaBi MPO OAHKPYTCTBO FOPUIUYHOI 0COOHM Ta BUPOOJICHHS aBTOP-
ChKOTO Oa4eHHs II0/I0 BUJIIB MiCTaB HEOOXITHUX JUIS 3BEPHEHHS J0 CYIy TPO BIIKPHUTTS IpOBa-
JUKCHHS Y TaKii CIpaBi B TOCTIONAPCHKOMY CYIOYHHCTBI.
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AHaJti3 ocTaHHIX ToCTiIKeHb i myQaikamiii. [IpoGnemaTrky GaHKpPYTCTBa y CBOIX HpaIlsIxX
CTaBIJIM Ha IEPIIOUEPrOBE Miclle 3HAYHA KUTBbKICTh BITYU3HIHAX BUCHUX, 30KkpeMa O.M. biprokos,
A.A. byrupcekuid, I.A. Bytupceka, O.B. BacbkoBcbkuii, F0.B. Kadenok, JI.I. Tanan, M.1. Titos,
b.M. TlonskoB Toio. Binrak, sk Oyiio 3a3HaueHo BUIIE, 3 MOMEHTY NpuiHATTS Konekcy Ykpainu
3 Tiporielyp OaHKpYTCTBa HaIllOHAIbHA 3aKOHOJAaBUa 0a3a y 1k cdepi BUILIA HA SKICHO HOBHM
€Tall CBOTO PO3BUTKY, 1 HA HAIIY JYMKY, JOCIIPKEHHsS] TCOPSTUYHHUX ACIIEKTIB BIIKPUTTS MPOBa-
JDKEHHS Y CTIpaBi PO OaHKPYTCTBO IOPHINYHOI 0COOH € aKTya bHUM.

PesyabraTn nocaigxenHs. [IpoBakeHHs y crpaBax Mpo OAHKPYTCTBO € CaMOCTIHHHUM
BUJIOM CYHZOBOTO MPOBAPKCHHS 1 XapaKTEPU3YETHCSI OCOOIMBUM MPOLECYATbHUM HOPSIKOM PO3-
ISy CHpaB, cTeu}ikoro Linel i 3aBAaHb, 0COOIMBUM CKIAZOM Cy0’€KTiB Ta TPUBATICTIO CYJ0-
BOTO MTPOBAJIKCHHSI.

IIpoBamkeHHs y cnpaBax npo O6aHkpyTcTBo peryntoerbest KVY3IIb, Tocnogapcbkum mpo-
LeCyaJlbHUM KOJIEKCOM YKpaiHu, IHIMMHU 3akoHaMu Ykpainu. [Ipiopurernicts KY3I1b Bu3Haya-
€ThCs BIAMOBIAHO J0 lex specialis derogat generali momo crnpas, OB’ sA3aHUX 3 OAHKPYTCTBOM.
Hoxinsemo mymky O. I'onuapenko, O. Ueprenko Ta O. KoBanmmmna, mo HOpMHE, NependaveHi
y KY3I1b, € cienianbHUMHU Ta MiUISTA0Th 3aCTOCYBAHHIO BIJIMOBIIHO /10 BU3HAYEHUX ITUM KOJICK-
coM yMoB [3, ¢. 73—74]. ApryMeHTyBaTH 11€ MOXXHa THUM, 10 TIOSIBA TAKUX HOPM BUHUKJIA B PE3YITh-
TaTi iX crierianizamii mpaBoBOTrO PEryJIFOBaHHS, SIK 00’ €KTUBHOTO MPOLIECY 3aJUIs JIOCATHEHHS Hal-
O1IBII0T €(hEKTUBHOCTI TAKOTO PETYIIFOBAHHS Y CIPaBax M0 CTOCYIOThCS OaHKPYTCTBA.

3abe3neueHHsI KOKHOMY IIpaBa JOCTYILY A0 CYY, a TAKOXK IpaBa Ha CIIPaBEIIMBUH 1 ITyOid-
HUI PO3MIIsJ] HWOTO CIpaBU YIMPOAOBXK PO3YMHOTO CTPOKY HE3aJCKHUM 1 HEYNEPEIKEHUM CYIOM
HAJICKUTh JIO OCHOBOIIOJIOKHHX MPaB, rapaHTOBaHUX CT. 6 KOHBEHIII€0 PO 3aXUCT MPaB JTHOTUHH
1 OCHOBOHONOXHHUX CcB0OOA [4]. Takox mpaBo Ha 3BEpHEHHS 10 CYAYy 3a 3aXHCTOM € OIHHUM
3 OCHOBHHUX 1HCTUTYTIB TOCIOJAPCHKOT0 MpOIeCyalbHOTO MpaBa. Take mpaBo € 3a0e3MeueHoro
3aKOHOM MOJKJIMBICTIO OyAb-sKii 3aiHTepecoBaHiil (i3UYHIN 4K IOpUANYHINA 0c001 Ge3nmocepeHbo
3BEPHYTHCS 10 CYHY 13 3as1Bof0. [IpoTe A BiZKPUTTS MPOBAKCHHS y CIPaBi 3 METOKO 3aXHCTY
IpaB YU OXOPOHIOBAaHMX 3aKOHOM iHTEpECiB 0cOOM HEOOXiIHO, MO0 Cya MPUHHSB 3asBY 10 PO3-
iy, @akTHYHO peaizalis MpaBa Ha 3BEPHEHHS JI0 CYIy 32 3aXHCTOM, a CaMe BIIKPUTTS CYIOM
MIPOBA/KCHHS y CITPaBi, 3aJICKUTh SIK BT 00’ €EKTHBHUX, TaK 1 BiJ Cy0’€KTHBHUX yMOB [5, ¢. 15].

TakuM YUHOM, MTPH BIIKPUTTI MPOBAKEHHS Y CIIPaBi Mpo 0aHKPYTCTBO FOPUIMYHOT 0COOU
MOKEMO BHIUTATH MPOIECyanbHi Ta MaTepiaibHi MiACTaBH.

Jlo mporecyalbHUX CITiJT BiIHECTH:

1) cy0®’exT, sKuii Mae TpaBO Ha 3BEPHCHHS O TOCHOAAPCHKOTO CyAy i3 3asBOIO MPO Bij-
KPUTTSI IPOBAKCHHSL.

Bianosinno 110 4. 2 ct. 8 KVY3IIb Take npaBo MaroTh OOp>KHUK Ta Kpeautop [6];

2) 3asBa PO BU3HAHHs OOp)KHHKA OAHKPYTOM Mae€ BiAMOBIJATH BCTAHOBJICHUM 3aKOHOM
BUMOraMm 110710 (OPMH Ta 3MICTY TaKOi 3asiBH.

Taki Bumoru BusHaveHi crarrero 34 KY3IIb [6]. daHoro crarTero mependadeHo, Mo 3asBa
PO MOPYIICHHS CIPAaBH MOAAETHCS OOPKHUKOM a00 KPEIUTOPOM Y THCHMOBIH (GopMi, a TaKoxK
3a3HAYAFOTHCS SIKI 00OB’3KOBI BIJIOMOCTI Ma€ MiCTUTH Taka 3asiBa. OKpiM TOT0, 3 MOJIOKEHb JTaHOT
CTaTTi BHJIHO, IO 3MICT 3asBH TPO BIAKPHUTTS MPOBAKCHHS Yy CIpaBi Ta Mepellik HeoOXiTHUX
JIOKYMEHTIB, IO JTOJIAFOTHCS PI3HATHCS B 3aJIC)KHOCTI BiJ] TOTO XTO i3 CyO €KTIB MOJIA€ TaKy 3asBY
JI0 CyIy, TOOTO KPEAUTOP UM OOPIKHHK;

3) nonepskaHHS HOPSAKY HOMAHHS 3asIBH IIPO BIIKPUTTS MPOBAPKEHHS Y CIIPABI.

Taxuii nopsA0K perynoersest I'ocnonapebko-poLecyanbHUM KOAEKCOM YKpaiHu, 30KpeMa
cT. 162, 164. Cnin 3a3Ha4nTH, 110 3asiBa IIPO BIAKPUTTS MPOBAKESHHS y CIIpaBi 3ri1HO 31 craTTero 30
I'TIK Ykpainu nogaeThest 10 FOCIOAAPCHKOTO Cyy 3a MiCIIEe3HAXOPKEHHIM OOop>kHUKa [7]. BBaxa-
€MO, 1110 TAKUH MOPSIIOK € oNTUMAIbHUM. [IpoTe B JEsIKUX BUIAIKaxX OOPIKHHUKHA MArOTh (iil Ta
MAaifHOBI aKTHBH B IHIIKX perioHax YKpaiHu. Y TaKWX BHIIAJKaX, TO30BH MOXYTh MPE] SIBIISTUCS
TaKOX 32 MICIIE3HAXO/HKEHHSIM TaKUX (BLTIH.

3 ypaxyBaHHsIM cyaoBoi mpaktuku, nmocranoBa KI'C BC Bix 03.02.2021 Ne 917/1759/19
[8] 3miHa miciie3HaXOMKEHHS OOPKHHKA TICIIS MPUHHATTS CYIOM TEPIIOT IHCTAHII 0 PO3IISTY
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3as1BU TIPO Bl,I[KpI/ITTi[ TPOBA/UKCHHS Y cnpaBl mpo 0aHKPYTCTBO HE TATHE 32 cOOO0F0 3MIHU MiACYA-
HOCTI TaKoi CIIpaBH 1 mepenadi ii MaTepiaiB 10 iHIIOTO TOCTIONAPCHKOTO CYAY 38 HOBUM MicCIIe3Ha-
XOJKCHHSIM OOpIKHHKA,

4) BIACYTHICTH Yy IPOBAPKCHHI TOCHOAAPCHKOTO Cymy iHIIOI BiIKPHUTOI CHpaBH Mpo OaH-
KPYTCTBO I[bOT0 OOP>KHMKA HA Yac 3BEPHEHHS 3assBHUKA JI0 CYIY.

CmpaBa npo 6aHKPYTCTBO OOpXKHHMKA HE MOXe OyTH TaKOX BIJKPUTA, SKIIO paHilie roc-
MOJJAPCHKUM CyAOM Oyjla BUHECEHA yXBaJla IpO BiJIMOBY y MPUHHATTI 3asBU KpeaAuTOpa mpo Bif-
KPUTTA CIIPaBH 10 1IbOTO X OOpKHMKA Ta 3 THX ke camux mifacTtaB (4. 1 ct. 37 KVY3IIB). Crin
3a3HaYMTH, 10 OJUH 1 TOW caMuil KpeIuTop He Mmo30aBiIeHU MpaBa MOBTOPHO MOJATH JI0 TOCIIO-
JApChKOTO CyAy 3asiBy PO BU3HAHH:S OaHKPYTOM OOpP)KHHUKA, IIOJI0 SKOTO BUHECEHO yXBajly Mpo
BiJIMOBY y BIIKPHUTTI CIIPaBH, SIKIIO B OCHOBY 3asiBH KPEIUTOpA MTOKIIaIeHa HOBa BUMOTA, IO IPYyH-
Ty€eThCs Ha iHIIMX mifacrtaBax (4. 3 ct. 38 KVY3IIb) [6];

5) 3asBHUK Ma€ CIUTATUTH CYIOBHI 30ip y mepen0ayeHoMy 3aKOHOAaBCTBOM MOPSAKY 1 po3-
Mipi.

Cy0’eKTaMu CIUIATH CYIOBOTO 300Dy € sK (i3U4HI TaK 1 FOpUAYHI 0codu ycix (hopM Biac-
HOCTI, a TaKOX (i3U9HI 0COOU-TIIANPHEMITL, SKI 3BEPTAIOTHCS 0 CyAy i3 3asBaMH UM CKapraMu
ab0 CTOCOBHO SIKMX yXBaJeHE Cy/0Be pileHHs. Po3mip cymoBoro 300py i mOpsIoK HOTO CIUIaTH
perymoeTbest 3akoHoM Ykpainu «lIpo cymoBuii 30ip».

Oxpim mporecyaabHUX MiJCTaB, MOXKHA 1€ BUUIUTH MaTepiaibHi, SIKi MO)KHA BCTAHOBUTH
13 3araJIbHUX O3HAK HEIJIATOCIIPOMOXHOCTI OOpKHHKA, A0 SIKUX BiTHECEHO:

— 0e3cIipHIiCTh BUMOT 1HILIIOI0YOT0 KPEeAUTOpa (KpeAUTOpiB);

— PO3Mip MPOCTPOUCHUX 3000B’I3aHb OOPIKHHUKA ITEPE KPSAUTOPOM (KPEIUTOPAMHU) CTAHO-
BUTH He MeHIe 30 po3mipiB 3apo0ITHOT IJIaTH;

— OOpYKHHK TPHUIMHUB TOTAIICHHS KPEAWUTIB UM 3MIHCHEHHS IHINNX TUIAHOBUX IDIATEKIB
y po3mipi Oubmie 50 BIICOTKIB MICSYHHX TUIATEKIB 338 KOKHUM 3 KPSTUTHUX Ta IHIIMX 3000B’s-
3aHb YNPOAOBXK ABOX MicslliB (4. 2 cT. 115 KysIIb) [6]. BammBo HaroiocuTH, Mo BiAKPUTTS MPoO-
BaJDKEHHS y CIIpaBi Mpo O0aHKPYTCTBO IOPHIMYHOT 0COOM BiOyBa€eThCs HA MiJICTaBl K (HopMalib-
HUX TaK 1 MaTepiaJIbHUX YMOB.

Hanpuxnan mpoBajKeHHS y cipaBi Mpo OaHKPYTCTBO 32 3asIBOI0 KPEAUTOPA BiIKPHBAETHCS
32 HACTYIHUX YMOB: 1) HasIBHICTh OyAb-SIKUX BUMOT /10 OOp>KHUKA, CTPOK BUKOHAHHS SIKUX HACTAaB
(ocobmuBi ymoBH 10 HUX BiacyTHi) (. 3 ct. 34 KVY3IIb); 2) He3naTHICTh OOp)KHUKA BUKOHATH
MaifHOB1 3000B’A3aHHs. BOp)KHUK MOKE TOracuTH 3a00proBaHiCTh /10 MiATOTOBUOTO 3acinaHHs. Lle
000B’a3K0BO niepeBipsie cyx (1. 3 ct. 39 KVY3I1b); 3) kpeaurop mMae 10BeCTH Cyy, 110 HOTO BUMOTH
HE CBiYaTh PO HASBHICTH CIIOPY MPO IPaBO, KU MiIArae BUPIMICHHIO y TOPSIKY ITO30BHOTO
poBaLKEHHS (116 Mo)ke OyTH, HaIIpHUKJIal, BU3HAHA MpeTeH3is) (1. 6 ct. 39 KY3HE) 4) kpenuTop
Ma€ JJOBECTH HAsIBHICTH HEIUIATOCIIPOMOKHOCTI OOpIKHUKA, a cCaMe — HECTIPOMOXKHICTh OOpKHUKA
BHUKOHATH TICIIST HACTaHHS BCTAHOBJICHOTO CTPOKY T'POIIOBI 3000B’SI3aHHS TEpeA KPESAUTOPaMHU
HE 1HaKIIe, 5K 9epes 3aCTOCYBAHH MPOLEAY, nepeadauenux muM KVY3IIb (o mporo Oyiio — He
1HaKIIIe, SIK Yepe3 BIIHOBICHHS HOTO HH&TOCHpOMO)KHOCTI) (m. 1 ct. 1 KY3IIB) [9]. Ak 6aunmo Ha
MIPHUKJIAJ, yMOBH MAKOThCS SIK TIPOIIeCyallbHi, TaK i MaTeplaHLHl ITiJICTaBH.

YHACIIOK BIAKPHUTTS MPOBAIKECHHS y CIIPaBi MPO OAHKPYTCTBO CyO’€KT TOCTIOJAPIOBAHHS
HaOyBae CHELiaNbHOTO, 33 3aKOHOJABCTBOM IIPO 6aHprTCTBo CTaTyCy — cTaTycy OOp>KHMKa
[10, c. 87]. Hanuii cy0’ ekt XapaKTepH3yeThCs HECIPOMOXKHICTIO BUKOHAHHS (I)lHaHCOBI/IX 3000B’ -
3aHb Nepe]] KpeauTopaMu. SIK Hacli oK, 1ie TSArHe 3a o000 crielianbHe YIpaBliHHS Ta PO3Mops-
JDKCHHST HOro MaitHOM. BiImoOBiIHO 10 YMHHOTO 3aKOHOAABCTBA, TAKE YIPABIIHHS MOKIANAETHCS
Ha apOITPaKHOTO KePYIOUOT0, KU BOIOAIE IMUPOKHMH IIOBHOBKCHHSIMHE y TIPOIIEC YIIPABITiHHS
MaifHOM Ta 33J0BOJICHHS BUMOT KPEIUTOPIB.

[Ipo HeoOXiHICTh ICHYBaHHS IIEBHUX 0OMEXKEHb IS BIIKPUTTS MPOBAJKEHHS Y CIIPaBi Ipo
0OaHKPYTCTBO CBITYUTH Cy[OBa IMPAKTHKA 3aCTOCYBAaHHs 3aKOHOIABCTBA PO OAHKPYTCTBO B YKpa-
Hi. 3okpema, ciija 3a3HaunTu moctanoBy KI'C BC Big 24.09.2020 y cripasi Ne 916/3619/19 [11],
B SIKiff 3a3HAYEHO, IO HASBHICTH BIIKPUTOTO MO30BHOTO MPOBAPKCHHS 3 PO3IISAY CHOPY OO0
JUHCHOCTI TPOIIOBOTO 3000B’SI3aHHS 3yMOBIIIOE BIiJIMOBY Y BIJKPHUTTI NMPOBa/DKEHHS, a TaKOX




ITIPABO I CYCIIIJIbCTBO Ne2/2023. T 1

noctanoBy BC Bix 13.08.2020 y crpasi Ne 910/4658/20 [12] mon0 HassBHOCTI CIIOPY MPO TPaBO
MiX 3aSBHUKOM 1 OOPIKHUKOM, SIKE € TiCTaBOIO JJIsl BIIMOBH Y BIIKPHUTTI IPOBaKCHHS. B3arami
Taka MPaKTHKa MICTUTh NPUKIAIN BUKOPHCTAHHS MPOICAYPH OAaHKPYTCTBA 3 METOIO MPOTHIIPAB-
HOTO 3aBOJIOJIIHHS aKTUBAMHU IIANPUEMCTBA OOPXKHUKA Ta T030aBICHHS KPSIUTOPIB MOKIMBOCTI
3aJI0BOJILHUTH CBOT BUMOTH.

HasiBHicTh eBHIX 0OMexeHb (0ap’epiB) Ui BIAKPUTTA CIpaBH PO OAHKPYTCTBO MpUTa-
MaHHa 3aKOHOJABCTBY Oararbox kpaiH. Tak, 3akoHomaBcTBO CIIIA, a came: nepeadayae BiAMiHHO-
CTi BIIKPHUTTS CIIPaBH 3aJICKHO BiJl TOTO, XTO MOAAE 3as1BY: OOPKHUK 4uu KpeauTop. [Ipu nomanHi
3asBU OOP)KHUKOM MPOBAKCHHS BBAXKAETHCSI BIIKPUTHUM, 1 Cyl BAHOCUTD BiIIIOBIIHY TOCTAHOBY.
3asiBa PO BIIKPHUTTS CIIPaBU Mae OyTH MMOJaHA TPhOMa KPESAUTOPAMH 3 He3a0E3[CUCHUMHU BUMO-
ramu, cyMa sIKHX CTAHOBUTH HE MEHIIE IT SITH THCSY AonapiB. [lomaHHs 3asBM aBTOMaTHIHO TSATHE
3a cOo00I0 TPU3YNHHEHHS BCIX CYIOBUX IPOBAKCHB 100 OOp)KHUKA. Y pa3i HAAXOMKEHHS 10
CyIly 3asiBH KPEIUTOpa CyJl 3000B’ I3aHUH 3aciTyXaTi OOp:KHUKA. K10 OOPKHUK HE BUCYBAE 3arie-
peueHb, BiIOyBa€ThCS MOPYIICHHS MPOBA/DKEHHS y CIpaBi. 3a HASBHOCTI 3alepeyeHb OOpIKHUKA
MIPOBOIUTEHCS CY/IOBE 3aCiTaHHs, Ha IKOMY BCTAHOBIIOETHCS MAIHOBHI cTaH OOpKHMKA, & TAKOXK
HOr0 MOYKJIMBICTh BUKOHATH CBOi 3000B’si3aHHs. BiIKpHUTTS IPOBaKCHHS Y CIIPaBi Biipa3y MpoBo-
JUTHCS 3 0COOIMBOCTSMH, OB’ I3aHUMH 13 3aCTOCYBaHHSIM JIIKBiJIAIiitHOT TIpotieiypH abo mporie-
JypH peopranizaiii Oopkauka. OTKe, ICTOTHE 3HAYEeHHS I PO3IIISAY CIpaBy PO OAHKPYTCTBO
Ma€ He JIMIIE HASBHICTh MEBHUX OOMEXEeHb (YMOB) JUTSl BIIKPHUTTS MPOBAKEHHSI, a i CBOEUacHe
3aCTOCYBaHHA J0 OOp)KHUKA HACTYIHHUX CYJOBUX mpoueayp. [5, c. 20].

KYVY3I1b Takox BU3HA4Ya€e HACTIIKU HETOTPUMAHHS 0COOAMM TOPSIKY HONAHHS 3asSBU PO
BIZIKPUTTS IIPOBAKCHHS Y CIIPaBi PO OaHKPYTCTBO. TaKMMU HACHTIKAMU € BiIMOBA Y TIPUIHATTI
3asBU MPO BIJKPUTTS NMPOBAKEHHSI Y CIIPaBi, 3aJHUIICHHS 3asBU 0e3 pyxy (CT. 37), HOBEpHEHHS,
BiJIKJIMKAHHS 3asBU TIPO BIIKPUTTS MPOBAJKEHHS y cripasi (cT. 38) [6].

Crarts 37 KY3I1b Moxe 3aCTOCOBYBATUCH Y BUITAIKAX KOJIH IOPUINYHY 0c00y — OOpIKHUKA
MPUTIIMHEHO B YCTAHOBJICHOMY 3aKOHOM TIOPSIIKY, 200 KO CTOCOBHO OOP’KHHKA BIIKPUTO IIPOBa-
JOKEHHS y CIpaBi Mpo OaHKPYTCTBO TOIIO. KO po3misHyTH mifactasu cT. 38 KV3I1b, moBepHeHHS
3asiBM TO BOHM MalOTh MiCIIe KOJH CYIOM BCTAaHOBJICHO, IO 3asBa MPO BIJAKPUTTS MPOBAKCHHS
y crpaBi mpo OaHKPYTCTBO MiIKCaHa 0CO00I0, KA HE Ma€ MPOLIEeCyalbHOI II€31aTHOCTI; HE IiJI-
nucana, abo mianucaHa 0coboro, sika He Maja npasa ii mianucyBaru, abo 0coboro, mocajoBe cTa-
HOBHIIIE SIKOT HE BKa3aHO; 710 CY/Iy BiJl 3asiBHHKA Ha/AINIIIIA 3asBa PO BiAKIUKAHHS 3asBU MPO Bif-
KPUTTSI IPOBAKCHHS Y CIIPABI 10 TIOCTAHOBIICHHS YXBAJIU MPO BIIKPUTTS IPOBAIKCHHS Y cnpaBi

Sk 3ayBaxye 1. Beuipko, nmpouecyaibHa Jisl IOJI0 3aJIMIICHHS 3asiBH 0€3 PO3MIsAy paHilie
HE 3aCTOCOBYBAIIACH B HpOBaI[)KCHHl Y CrpaBax npo 0aHKPYTCTBO. AJic 3aKOHO/IABCIIh HA/IaB 3asIB-
HUKY MOJIUBICTh YCYHEHHSI HEHOIIKIB Ta MOAAIBIION0 MPUHHATTS A0 PO3IVILY 3asBH PO Bif-
KPHUTTS CIIPaBH PO OAHKPYTCTBO [5, ¢. 24]. Crarrero 174 I'TIK Ykpainu nepeadaueHO MOXKITHBICT
3aITMIICHHS CYJIOM 3asBU 0€3 PO3IVIs Ty 3a HassBHOCTI mijcTas [7].

Takoxk CTij 3a3HaYUTH, 110 JI0 JaTH MPOBEICHHS i ITOTOBYOIO 3aCiTaHHs TOCTIONAPCHKOTO CYLy
3asBHUK MOXE BIJIKIIMKATH 3asBy MPO BIIKPUTTS MPOBAJDKEHHS y cripaBi mpo OaHkpyTcTBO. lomo
CaMoro BIIKPUTTSI IIPOBA/PKCHHS y CIPaBi PO OAHKPYTCTBO, TO BOHO 3IIHCHIOETHCS TOCTIOAAPCHKUM
CyAOM Yy IiJIrOTOBUOMY 3aCiflaHHI IiJ 4ac MEepeBIpKH OOTPYHTOBAHOCTI BUMOT 3asBHHKA, a TAKOX
3’sICyBaHHS HASBHOCTI IiJICTaB JUIS BIAKPUTTS TAKOTO MPOBAPKEHHS. Y pasi BIIKPUTTS HPOBAIKEHHS
y cripaBi Ha ogiliiiHOMY BeO-MOpTai CyA0Boi BIaau YKkpaiHyu rocTiofapChKUii Cy/] ONPHITIONHIOE TTOBI-
JIOMJICHHSI TIPO BIIKPUTTS MPOBAPKEHHS y CIIpaBi OOpYKHUKA 3 METOIO BUSBJICHHS! KPEUTOPIB Ta 0OCiO,
SKi BUSBHIM OayKaHHs B3STH y4acTb y caHauii Oop:kHUKa. [H(popMaliis npo BIAKPUTTA MPOBAIKEHHS
y CIIpaBi Mo OAHKPYTCTBO JONATKOBO MOXKE ONPFIUTIONHIOBATHCS Ha ODIIlifHOMY BeO-caiiTi IeprKaB-
HOTO OpraHy 3 IIMTaHb OAHKPYTCTBA, & TAKOXK Y OY/Ib-SIKHI THIIHI CIIOCi0, He 3a00pOHEHHUH 3aKOHOM [6].

Crin HaroIOCHTH, IO 3arajioM MPOBAHKEHHS y CHpaBax MPO OaHKPYTCTBO IOPHUANIHOL
0CO0M Ta BJIACTUBOCTI KOYKHOT CY/IOBOI CTaJlii BKa3ylTh Ha Te, IO TaKi MPOBAIKEHHS € 0COOIH-
BHMH Y TOCIIOIAPCHKOMY CY/Ii Ta JeTaibHO permamenToBanuMu Hopmamu KY3I1b ta T'TIK.

BucHoBku. Ha mijicraBi BUIIIEBUKIIAJICHOTO MPOLIECyabHa isSUTBHICTh TIO BIIKPUTTIO MTPO-
Ba/DKCHHS Y CIIPaBi y TOCIIOAAPCHKOMY Cyai, Ma€ MPIOpUTETHE 3HAYCHHS B KOHTEKCTI 3abe3rie-




Tocnoodapcvke npaso ma npouec

YEeHHS TIpaBa 0COOM Ha CYIOBWI 3aXHCT 1 Ha peai3allifo yChboro KOMIUICKCY 3aBlIaHb Ta IJICH
CYIOYMHCTBA. AJDKE caMe MPH BIIKPUTTI IPOBAJKCHHS Y CIIPaBi BUPIIIYEThCS ITUTAHHS PO HASIB-
HICTb YMOB, 3 SIKHMH HaIliOHAJbHE 3aKOHOMABCTBO IIOB’SI3y€ CaMy MOXKIIUBICTH BUHHUKHEHHS TIPO-
Ba/DKCHHS B CYJIi IIOAO PO3IISLY Ta BUPIMICHHS KOHKPETHOI CIPABH IO CYTi, 30KpeMa i y CrIpaBax
npo O0aHKpyTCTBO. [Ipy HassBHOCTI TaKMX MiJICTAaB JUIsl 3BEPHEHHS 3a1liKaBJICHOT 0COOU 3a CYJJOBUM
3aXMCTOM 1 JOTPUMAHHS HEIO YCTAHOBJIEHOTO 3aKOHOM TOPSAKY 3BEpPHEHHS, Cy/l HA MiATOTOBYOMY
3aciJJaHHsI BiIKPUBA€E MIPOBAKCHHS Y TOCMIOAAPCHKIN CTIpaBi IUISIXOM MMOCTAHOBJICHHS YXBaJIH.

[Ipu BIAKPUTTI MPOBAIKEHHS Y CIIpaBi Mpo OaHKPYTCTBO IOPUAUYHOT OCOOM BUIUIAIOTHCS
MpolecyalbHi MiJICTABU Ta MarepiajbHi. AHANI3YETbCA Cyl0Ba MPaKTHKA 13 3a3HAYEHHSIM OOMe-
JKCHB IUTS BIAKPUTTS MIPOBAKECHHS y CIpaBax Mpo OAHKPYTCTBO FOPUAUIHOI 0COOH.
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