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EBOJTIOLISA MOMITUYHOTI'O 3BMICTY OCHOBHUX INTPUHIUIIIB
KPUMIHAJIBHOI'O ITPABA CHIA: JOCBIJA AJIs1 YKPAIHHU

CrarTs pHUCBSYEHA O0COOIMBOCTSIM TPUBAIIOL ICTOPUIHOI €BOJIIOIIT TOJIITHIHOTO
3MICTy OCHOBHHX 3acan KpuminaipHoro mpasa CIIA. BcranoBneHo, mo TpHH-
IIUITH aMEPUKAHCHKOTO KPUMIHAIBHOTO MTPaBa BUCTYMAIOTH CITOTYYHOIO JTAHKOIO MIXK
XapaKTepOM Ta PiBHEM 3JIOYMHHOCTI Y CYCIIIBCTBI Ta CYKYITHICTIO TIPaBOBUX HOPM,
0 CTAHOBJIATh KPUMIHAIIbHE 3aKOHOIaBCTBO AMepHKH. [[pHHIIMTIN KpUMiHATBHOTO
MpaBa MEPMaHEHTHO YJI0CKOHAITIOIOTHCS BiJIIOBIIHO 10 PO3BUTKY 1CTOPUYHUX, (iI0-
cOo(CBKUX, COIIaIbHUX, €EKOHOMIUHUX, 11€0JIOTIYHUX, PETIriiHUX Ta IHIHX (PaKTo-
piB, 1110 3yMOBIIOIOTH JIePKABHY KPUMiHAIBHO-TIPABOBY MOJITUKY. Y pE3yNbTaTi BCiX
eTarnax pPO3BUTKY aMEPUKAHCHKOI JEp:KaBHOCTI MPUHIMIIM KPUMIHAJIBHOIO MpaBa
HacamIiepesl yocoOIOBajIM IMOJITHYHUE 3MICT wLi€i cucteMHoi peanbHOCTi. [Ipu
LOMY €BOJIOLIsl OCHOBHUX NMPHHLHUIIB KpuMiHaibHOro npaBa CLIA € nepo3zue-
HOBAHOIO €JHICTIO Ha BCIX €TaraxX pO3BHTKY aMEPHKAaHCHKOI JEpKaBH. 3PEIITOIO,
TCHE3UC KPUMiHAIFHO-TIPABOBUX MPHHITHUITIB 3aBKAN IIPH3BOAUB 10 TEHE3H CaMOTO
KpUMIHAIILHOTO TIpaBa KpaiHu-Jijiepa CBITOBOI CITUTBHOTH ITMBLTI30BAaHUX JICPIKaB.

VY craTTi TaKoX JOBEJICHO, 10 JUTS CYYacHOT aMEepPUKaHChKOT JIePIKaBHOCTI Xapak-
TEpHI CIPOOH OHOBJICHHS MPABOBOI OCHOBU KPUMIHAIBHOI TOJITHKK — 3araJlbHUX
MIPUHIIUIIIB KPUMIHAJIBHOTO TpaBa, aje Iii 3aX0/Id CTOCYIOThCS CKopile GopMH, a He
CyTHOCTI HaWBaximBimoi st rpomansH CLIA cucremnoi peansHocTi. Lle neBHuM
YUHOM BiZJoOpaskeHO y pedopmaropchkux kpokax [Ipesuaenrta JIx. baiinena, skuit
BHMarae CyTTEBOTO Meperisay NPUHINIIIB (elepaTbHOr0 KpUMiHAIBHOTO TpaBa Jis
BIIOCKOHAJICHHSI KpuMiHaiabHO-1IpaBoBoi noiitTuku CIHIA. fIka mokpamuth eddek-
TUBHICTh NPaBOOXopoHHOI cuctemMu CromyudeHux LltaTiB AMEpUKH B KOHTEKCTi
HOBUX BHKIHUKIB, 5IKi CTSTh mepen ¢eaepansauMm ypsimom CIIIA. BpaxoByroun Te,
mo Crnomydenn LlTaté € choromHi JigepoM IEMOKPATHYHOTO CBITY, € MPUKIAI0M
YCIIIIHOT AEMOKPATHIHOI KpaiHH, BUBYCHHS aMEPHUKAHCHKOTO JIOCBiTy IO po30yI0Bi
KPUMiHAJIFHOI TIONITHKH € TyKe KOPHCHUM. TOMy BHKOPHUCTAaHHS aMEpPUKAaHCHKOTO
JIOCBIJTy €BOJIOIIT 3acaJJHMYUX MPHUHIIMIIB KPUMIHAIBHOTO TIpaBa B MEPiOj KPU3H
CBITOBOTO ITpoIiecy ritodai3ariii HeoOXigHe i IepeOyIoBY JIepKaBHOI KPHMiHAIb-
HOI TTOJIITHKY YKpaiHU Ha OCHOBI MOJICPHOBUX TOJNIITHYHHX 3aCa/l IIPHHIIUITB KPHMi-
HAJBHUX 3aKOHIB.

Kniouogi cnosa: xpuminansnue npaso CILIA, npunyunu KpuminaibHo20 3aKOHY,
pepopmu npesudenma . batioena, Kpuminanvra nonimuxa Ykpainu.

Gospodarenko V. M. Evolution of the political content of the basic principles
of US criminal law: experience for Ukraine

The article is devoted to the features of the long-term historical evolution
of the political content of the basic principles of US criminal law. It is established
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that the principles of American criminal law act as a link between the nature
and level of crime in society and the system of legal norms that constitute US
criminal law. The principles of criminal law are constantly improved in accordance
with the development of historical, philosophical, social, economic, ideological,
religious and other factors that cause the state criminal law policy. Becauseofthe
development of all stages of American statehood, the principles of criminal law
primarilypersonified the political content of this systemic reality. At the same time,
the evolution of the basic principles of US criminal law is an indivisible unity at all
stages of the development of the American state. After all, the genesis of criminal
law principles always led to the genesis of the criminal law of the country-leader
of the world community of civilized states.

It is proved that modern American statehood is characterized by attempts to
update the legal basis of criminal policy — the general principles of criminal law,
but these measures are more about the form rather than the essence of the system
reality, which is themost important for US citizens. This is to some extent reflected
in the reforming steps of President J. Biden, who requires a significant revision
ofthe principles of federal criminal law to improve the criminal law policy of the USA.
Which will improve the quality of the law enforcement system of the United States
of America in the context of new challenges facing the US federal government.
Given that the United States is today the leader of the democratic world, is
an example of a successful democratic country, studying the American experience
in the development of criminal policy is very useful. Thus, the use of the American
experience of the evolution of the basic principles of criminal law during the crisis
of the world process of globalization is necessary for the fundamental restructuring
of the state criminal policy of Ukraine based onthe modern political foundations
of the principles of criminal laws.

Key words: USAcriminal law, principles of criminal law, reforms of President
J. Biden, criminal law policy of Ukraine.

Beryn. Bigomo, mo kpuMiHanbHE IIPaBO B LMBLTI30BaHHMX KpaiHaX CBITYy BBa)KAETHCS
oJHi€I0 3 DyHIaMEHTaJIbHUX Tally3el mpaBa. Y Moro NpuHIMIAX 3HAXOMB BUPa3 KIACOBHUI Xapak-
Tep Oyab-sIKMX KpaiH Ha Pi3HUX eTanax ix po3BUTKY. OCHOBHE MPU3HAYCHHS TAKUX PUHIIUIIIB
MOJISATAJIO0 y BU3HAYEHHI JePiKaBOI0 00’ €KTIB KPUMiHAIBHO-IIPABOBOI OXOPOHH, MiJICTaBHU, YMOB Ta
3MICT KPUMiHATBHOI BiIIIOBITaIBHOCTI. | IIe € HEMOPYITHUM IPABOBUM MPHHIIAIIOM, aJKE TUTBKU
JiepKaBa BUKOHYE Pi3HI KepiBHI (DYHKIIIT 010 CYCIIIBCTBA, AKTHBHO BIUTMBAIOYH Ha OOPMIICHHS
HOBHX COIIaJbHUX CTPYKTYp Ta MYXOBHE KHUTTS JIEOJCH. BHACTIIOK MBOTO BaKIMBHAM € BH3HA-
YCHHS MK JACP’KaBHOTO BTPYUYAHHS Y MPOIIECH CYCIUTHHOTO KUTTS, IO TPUTAMaHHE CITiBTOBAPH-
CTBY TIPOBIJTHHX KpalH CBITY Ha 4OJi 3 AMEPHUKOI, BXOKEHHSI JIO SKOTO IparHe Ykpaina. [Ipote
peasizarlist TaHOTO 3aBIaHHS 3aBX/IU Mae OyTH MIMOPSIKOBAHA MPUHIIMIIAM ISP KaBHO-TIPABOBOT
MTOJTUTHKY PO3BUHECHUX JICPKAB.

37104MH 1 TOBOMKCHHS 31 37IOUMHISIME Oyl HaCKPi3HUMH TemaMu npaBoBoi ictopii CILIA.
VYrociKeHHIX aMepUKaHChKUX (paxiBIIiB MiAKPECICHO, III0 B yMOBaX CTAHOBJICHHS iX Jep:KaBH,
3aBKAu OypKyaszHoi, JOKOPIHHO 3MiHHJIACS PO3MOBCIOMKEHAa B €BpOI KOHIEMIS 3I0YHHY Ta
TOKapaHHsl SIK TEPEeBAYKHO IMPUBATHOI AISUTBHICTI. 3 JIaBHIX-JIaBeH B AMEPUII aHaJIi3 3JIOUMHIB
1 pearyBaHHsA Ha HUX CTaJH CYTO MYyOJIYHOIO JiSUIbHICTIO, CIPUAHATIUBOIO 10 3MIHU aMEepUKaH-
CBKOTO MOMITHYHOTO KUTTS [1]. Came TOMy po3BHTOK JepikaBHO-TIpaBoBoi momituku CIIA momo
3aXHCTy aMEPHKAHCHKUX I[IHHOCTEH 3aBKIH OyB MPOLECOM MEPMAHCHTHOI EBOJIOLIi OCHOBHHX
MIPUHIUIIIB KPUMiHAJIBHOTO ITpaBa [2, p. 18].

HwuHi cepesr 0CHOBHUX MTPHUHITUIIIB KPUMIHAIBHOTO TTpaBa MI3AIATIHIUCS TaKi, IO B PE3yITb-
TaTi TpuBajoi epoutomii myoOmiuHoro mpasa CIIA 3akpininu BHUIIJICHHS 00 €KTIB KpUMiHAIb-
HO-TIPaBOBOI OXOPOHU 3 OINOPOK0 Ha HACTYIHI BHXIJIHI MOJOXKEHHS: 1) MPUHIMINA KPUMIiHAIb-
HOTO TIpaBa — 116 BUMOTH, [0 BU3HAYAIOTh 3MICT HOTO HOPM 1 BCTAHOBIIIOIOThH BiAMOBIJAIBHICTD
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3a CKOEHHSI KOHKPETHHUX 3JI0YMHIB; 2) TaKi MPUHIMIIA MOXXYTh BUKOHATH CBOIO (DYHKIIIFO TUTBKH
B TOMY BHIIQJIKY, SKIIO BIIIMOBIIATHMYTh COIIaJIbHO-€KOHOMIYHIM CUTYyaIlii B KpaiHi, Mi>XHApO/I-
HO-TIPABOBUM aKTaM IIpO MpaBa JIFOIWHH 1 3aBJIaHHSM, 110 CTOATH MEpe] IePKaBOK B OOPOTHOI 3i
3JI0YMHHICTIO.

Y HaykoBil JiTepaTypi € pi3HI TPaKTyBaHHS IOHATTS «IIOJITHKa». B OmHHX BUMamgKax
HOHSTTSL 3aCTOCOBYETHCS JUIS MO3HAUCHHS CIOCO0Y i, CIIPSIMOBaHUX Ha JOCSTHEHHS YOTO-He-
Oyzb, TOOTO AJISI MO3HAUCHHS 3BUYAMHOI METOAUKU MPUNHHSTTS pillleHb. 3 1HIIOTO OOKY, MOHATTS
«TIOJIITUKA» BUKOPUCTOBYETHCS JUIsl IIO3HAUEHHSI CB1IOMO OPraHi30BaHOi JisUIbHOCTI OpraHiB aep-
JKaBHOI BJIaJH 1 IEpKaBHOTO YIPaBIiHHSA, IPOMAJICbKUX 00’ €IHaHb, ApTill 1 T.1., sika 00yMOBIIeHa
iX KOHKpPETHHMH iHTepecamu Ta HumiMu [3, p. 3—4]. Mu MaeMo crpaBy 3 IPaBOBOO MONITHKOIO
y TOMY BHITAJIKY, KOJIU JIepKaBa CITUPAETHCS Ha MIPAaBO y IPOIEC] BIATHOTO PETYIIOBAHHS CYCITiIb-
HUX BimHOCHH. [Ipr4oMy MpakTHYHO HEMOXKIIMBO BUALUIHTH T4 BHOKPEMUTH OYyIb-SIKHI HATIPSIMOK
y TIOJITHIN Jiep>kaBu. MO)KHA JTUIIIE TOBOPUTH TIPO ii OKpeMi acleKTH, TakKi, sIK IPaBoBa OXOpOHA
IIIHHOCTEH Cy4acHOTO CYCIUIBCTBA 3a JIOTIOMOTO TPUHITUITIB KPUMIHAIBHOTO TPaBa, 110 TPYH-
TOBHO BijioOpakeHo y pyHmamentanbHii Mororpadii O.C. Omiliauk «[IpHHIUTN KPUMIHATBHOTO
MpaBa: MOHATTS, CUCTEMa Ta 3HaYCHHD» [4].

3aragbHEBU3HAHO, 110 HAYKOBHUH MiJXiA A0 (popMyBaHHS MPHHIUITB KPUMiHAIBFHOTO IIpaBa
PO3BHHEHHUX KpaiH cBiTy OyB 3axyaaeHuil y npyriit noiosuni XVIII cT. 3aBasiku HayKOBUM ITpa-
IIM €BPONEUCHKUX Ta aMEPUKAHCHKUX MPOCBITHTENIB. BOHM 1€ He BBENIM 1O HAyKOBOTO 00Iry
TaKUil TEPMiH, SIK «IPUHIUIH KPUMIHAIBHOTO [IPaBay, OMHAK y MPAIlIX IPOCBITUTEIIB MICTHIOCS
MIMPOKE KOJIO KPUMiHABHO-IIPABOBUX 1/I€H, 10 3rOIOM IPU3BEIIO 10 BUHUKHEHHS KPUMiHATIBHOL
MOJITHUKY SIK HAyKOBOT TUCHHUILTIHH [5].

OdeBUIHO, 110 KaTeropii i HOHATTS HayKd KPUMIHAIBHOTO IpaBa € HeoOXiqHUMU (hopMaMu
HAyKOBOTO MHUCIICHHS, CTYICHSIMH 1 OCHOBOIO MTOJAJIBIIOT0 PO3BUTKY IOCSATHYTOrO 3HAHHA. CIu-
paro4rch Ha 3700y TKHA HAYKOBOTO TIOITYKY MUCITUTEIB MHHYIIOTO B TaTy3i OCSTHEHHS HOPM-TIPHH-
ITUTTIB KPUMIHAJILHOTO ITPaBa, MOYKHA CTBEPKYBATH, 1110 BOHU CTaIH (PYHIaMEHTOM KPUMIHATBHOT
MOJITUKHU CyYacHUX JICPKaB.

Y PO3BHUTKY TOi UM iHIIOI TPyNH MPUHIMIIIB BiZOMBABCS PyX CYCHIIBCTBA, HOTO MEepexif
BiJl OJIHI€1 CyCHiIbHO-EKOHOMIYHOI (popMarlii 0 1HIIO1, 10 3arajoM CyIMpOBOIKYBAJIOCS JIEMO-
KpaTH3aIli€l0 CYCIiJIBHOTO )KHUTTS, X04a 1CTOPIs JIOICHKOTO CYCIUILCTBA 3HAE 1 IEPIOAM perpe-
CHUBHOTO PO3BHUTKY JepkaB.Came Ii¢ OBOAATH aHIVIO-aMEpPUKAHCHKi (PaxiBIl 3 KpUMiHAJIBHOI
MOJIITUKM 1 KpuMiHaJbpHOTrO npaBa M. bacciyni, T. bepuapa, M. bpiuk, T. Birasnaussuon, JIx.
Hpeccruep, J. Knapk, M. Pot, JI.A. Tomac, M. Teruep, . Xomn P. Xodcrearep ta in. Ixmi
JIOCIIKCHHST MalOTh HaJMXaTh YKPailHCHKHX aBTOPIB Ha CTBOPCHHS BiJMOBIIHUX HAYKOBHX
npamk, HeoOXiTHUX ISl PO3BUTKY IEPKaBHOI KPUMIiHAJIBHOI MONITHKH, X04a IIPSMO HE CTOCY-
IOTBCSI HAIIIMX PeaTii.

3po3ymisio, 10 BIAMOBIIHHNA aMEPHKAHCHKUW JOCBIN PO3BUTKY MPHHIMIIB KPUMiHAIb-
HOTO TipaBa OyB BiIOOpaKeHMIA y Mparsix TaKux aBTopis, sk B.I1. benenwbkuii, B.M. Kananankos,
B.M. Manumiko, €.10. I[TonsHchkuit. [IpoTe 1X gociiKeHHs TOTPEeOyOTh MONATIBIIOT0 PO3BUTKY.
ToMy € akTyaJIbHUM aHaJi3 IPUHIUIIB KpuMiHaibHOTO TipaBa CIIIA, ajke came BOHM ITij| 4ac
BilfHM 3a HE3aJICKHICTh Bi bpuTaHchkoi KooHIaNbHOT iMIIEpil MPOIEMOHCTPYBAIN BCHOMY CBITY,
SK Ha 3MiIHy KpUMIHAJBHOMY TIpaBy €MOXH (eoani3My Ma€e NPUITH KpUMiHAIbHE TPaBO LUBLITI-
30BaHUX KaMiTaJiCTUYHUX KpaiH. 3 bOr0 MPUBOAY Y BiZIOMiii UM HE BChOMY CBITY «BpHTaHCHKIH
ennuiuonenii (Encyclopaedia Britannica)» mocuTh 00epexHO 3a3HAYEHO, IO MOJITHKH aHIIIO-
CaKCOHCBHKOI'O CBITY YaCTO BUKOPUCTOBYIOTh O(ILIiiHY CTATUCTUKY 3JIOUMHHOCTI SIK OCHOBY HOBHUX
3aX0/1iB OOPOTHLOHM 31 3TOYMHHICTIO.

Mix THM, o(iliifHa CTAaTUCTHKA MOXKe OyTH MOMHIJIKOBOIO Ta BBOJWTH B OMaHy, 0COO-
JMBO SIKIIO BOHA BUKOPHCTOBYETHCS O3 PO3YMIHHS IIPOIECIB, 32 JONOMOIOIO SIKUX BOHA 30W-
paeTbes, Ta 0OMEXKEHb, SIKHM BOHAa 000B’SI3KOBO MMIJUIATAE, aJKE [OTO BUMArae JiepyKaBHO-TIpa-
BOBa TONITHKA [6]. [HITMMU clioBaMH, TPUHIIMIM KpuMiHaidbHOTO NipaBa CIIIA, BenukoOpuTaHii,
Kanamu, Acrpaii, HoBoi 3enanmii, a Takox KpaiH, sKi HAyTh 32 HUMH, TIEPEAYCiM MPOAUKTOBaHI
[IOJIITUYHOIO JTOLIJIBHICTIO.




Iumanns kpuminanvHo20 nPasa, KPUMIHON0ZI MA KPUMIHATILHO-6UKOHABY020 NPAsa

I[ocTranoBka 3aBaanHsi. MeTOI0 JaHHOTO JOCTI/DKCHHS € MPOBEICHHS aHAIi3y Xapakrepa
1 3MicTa KpuMiHaIbHOI moiTiukn Crnomyuenux llrtariB AMeprku. BuBueHHsS (yHIOMEHTaIbHUX
MIPUHIMITIB, HA IKUX OyAyeThCs KpuMiHambHas nomituka Crionydyenux Ll taris. [X icropiuHuii reHesic
Ta eBasmiomisl. Ta BuBueHHS nocBiny CHIA mis po30ynoBr KpUMiHAIBHOI TIOMTHKHY B YKpaiHi.

OcHoBHuii 3MmicT. Crin ckasaTy, IO yBara 10 NPHHIMIIB KpuMiHanbeHOTO mpaBa CIIA
B HaIlliil kpaiHi Oyja BUKJIMKaHA TOBEPHEHHAM JI0 KaIliTali3My 3 HOTO I[IHHOCTSIMH, SIKi CIIOYaTKy
HE BKOPCHWINCSI B HAIlilf KpaiHi BHACTIJOK MOPa3Ku BU3BONBHOI O00poThOM 1918-1920 poxkis.
CoriabHO-€KOHOMIYHI MEPETBOPEHHS, KX 3apa3 motpedye YkpaiHa, MalOTh IPYHTYBaTHCS Ha
JIKBIAI[iT MOHOTIOIBHOTO MICIIS JIEP’KABHOI BIIACHOCTI B €KOHOMIIIl KpaiHU, HA MIUPIIOMY TIPEJI-
CTaBHUIITBI y 1i CTPYKTypi IPUBATHOI BIACHOCTI. Taka CTPyKTypa €KOHOMIYHOTO KHUTTS 3MOTIa
0 MOBHOI MIpPOI BKJIFOYHMTH JIF0 PUHKOBHUX MEXaHi3MiB, 3a0€3MEUNTH 3pOCTaHHS BHPOOHHIITBA
Ta 100po0yTy HapOmy, ajie BOXHOYAC KapAWHAIFHO MAIOTh 3MIHUTHCH IIPHHITUIN KPHUMiHAIEHOTO
MpaBa 3 ypaxyBaHHIM JOCBiy OOpPOTHOM MPOTH 3IIOYMHHOCTI Y PO3BHHEHUX Jep)kaBax CBITY Ha
40J11 3 AMEPHKOIO.

IcropyyHa €BOJFOIISl MPHUHIMUIIB KPUMIHAJIBHOTO IpaBa AMEpPHUKH, siKa CTaia eIWHOI0
B CBITI JEprKaBOIO, 1[0 3 MOMEHTY CBOTO HAapOJUKCHHS MIILTAa IUIIXOM PO3BUTKY KaIliTali3My,
€ YHIKaJIbHOIO. T1 IPaBOBi MONIOKEHHS, IKI HUHI HA3UBAIOTh PUHLIUIIAMU KPUMiHAJIBHOTO MpaBa,
iCTOpHUYHO ChOpMyBaIMCSA caMe TaM 33Ul 3aXUCTy mpas «medii ordinis civiumy («cepegHboro
KIacy», T00To — Oypiyasii). BoHH 3 0COOIMBOIO CHUJIOIO MPO3BYHYaJH B €MOXY, IO MepeayBaia
Benukiit ®@paniy3pkiid peBomonii. ¥ tBopax L. Monreck’e, Y. bekkapia, XK. I1. Mapara ta iH.
MO 3 TAKUMHE IPUHIUIIAMU KPUMIHATBHOTO MPaBa, SIK PiBHICTh TPOMAJSIH TIEpe]] 3aKOHOM; IIPO-
MOPIIMHICT 37I0YMHY Ta MOKAPAaHHS; BU3HAHHSI HEMOKIIMBOCTI PO3IVISITY 3JI0YMHY Ta MIOKapaHHS,
He TependaueHUX KPHUMIHAJBLHUMHU 3aKOHAMH; HENPHITYCTHMICTh IEPECIiTyBaHHS MOILIIIB
1 IepEeKOHAHHS JIFOJIMHU TOIO, Oyi10 c(hOpMYIIbOBAHO, IO OypiKyasis, sika e 10 BIad, BUMAarae
TIEBHUX TIPUHIIHITIB, TOKITUKAaHUX 3a0e3MeunTH e(DeKTUBHICTH OOPOTHOM 31 30unHHICTIO. TominTHE
KpUMiHaJIbHE 3aKOHO/IAaBCTBO 3aX1IHOEBPOITCHCHKUX JIePiKaB peaslizyBajio HOBI BaXKJIMBI ITiIXOAH
BH3HAYCHHS 00’ €KTiB KPUMIHAIBHO-TIPABOBOI OXOPOHHU.

[Tin BrTMBOM i/1€i €BPONEHCHKUX MUCIHATEIIB aMEPUKAHCHKI TIPOCBITUTEII IOBEITH BCbOMY
CBITY, III0 AMEpHKa CTae MPaBOBOIO AEPKaBOIO, CYTh SIKOI MOJISTae y «MaHyBaHHI MpaBay, i I1e
O3Hauae MPiopuUTeT Mpasa i 000B 30K AEP>KaBH Y BCIX CBOIX AisIX CIIMPATHCS HA 3aKOH Ta iHIII Ipa-
BOB1 HOpMHU. L{i aKTH CBOIM KOPIHHSM CATaJIM 1aJIEKOTO MUHYJIOTO aMEPUKAHCHKOT Iep>KaBH, y TOH
yac, KoJii aMepuKaHui Oynu migaani Kopoun Aumiii 1 Oyau 3000B’s13aHi CiIilyBaTH KpUMiHAIbHIN
MOJIITHULII METPONOJII, 0 MaJIo CyTO KapalibHUi Xapakrep. OCHOBHUM HPUHIUIIOM i€l TOTITUKH
OyJIo OpraHi3oBaHE HACWJIBCTBO OpTaHIB Biaau bpuraHcbkoi iMmepii, Bim MeTpomoiii mo ii
JOMIiHIOHIB, HaJl OyIb-SIKUMU TOPYITHAKAMHU OCBSYCHUX aHIIIKAHCHKOIO IIEPKBOIO 3acajl JepiKaB-
HOro ycTporo. Came Toji, sk goBesm B.M. Kanamaukos i B.M. Manuiiko, i BAHUKIIA KpUMiHAJIbHA
roctutist CHIA, o Biipi3HIETHCS HEPO3PUBHOIO €THICTIO HA BCIX €Tarax pO3BUTKY aMEPHUKAHCh-
KOi IepKaBHOCTI Ta TIParHeHHAM HaJIaTH MPHHITUIIAM KPUMiHAIEHOTO MTPpaBa SCKPaBO BUPAKEHOTO
MOJIITUYHOTO Xapakrepy [7, c. 224].

Binomo, 1110 111€ y KOJTOHIambHUI TIepio] icTopii aepskaBu Ta mpaBa CLLIA tam GpopmyBamcs
MEeBHI 0COOIMBOCTI KPHUMiHAJIBHOI ONITHKY, SIKI MaJIM BiAMIOBIAaTH CyTO OypXKyas3Hii opraHizamii
€KOHOMIYHHMX, COIIalIbHUX 1 MONITHYHUX BigHOCHH. Kpare 3a BCix MOXHOBJIAIIiB bpuraHchKoi
AMepHKH BifIIpaBHi 3acaau i€l nomituku copmymosaB y cepeauni X VII cromitrs rydepHarop
konoHii Maccauycerc [Ix. BinTpon. ¥ moKyMeHTI miJl Ha3BOIO «3pa30K XPUCTUSHCHKOTO MHIIO-
Cepls» BiH BUCYHYB TaKi HOBI ISl TOTO Yacy IMOHATTS, SIK «IIPUPOTHHUNA 3aKOH» Ta «yrojua Ipo
Muitocepasy. OmHaK Ha MpakTHii BIHTpon g0aB jHIe mpo 3aXucT MpaBa MPUBATHOI BIACHOCTI Bij
3JIOYMHHHX IOCATaHb 3 00Ky romotu. Llei mpodeciiinuii mpaBo3HABENb 3aXMUINAB TOTMAaT OIBiU-
HOCTI COIliaIbHOT HepiBHOCTI: «BcemoryTHii bor y cBoiif ¢BATOCTI Ta MyIpOCTi TaK BH3HAYHB
YMOBH ICHYBaHHS JTIFONIeH, 00 y BC1 YacH XTOCh OyB OiHMIA, a XTOCh OaraTHii, XTOCh CTOSIB BHIIIC,
a XTOCh TiepeOyBaB y HUX Y MiANOPSAKYBaHHI» [8, ¢. 9].

BiamoBimHO 10 0COOIMBOCTEH TOJINIHBOTO colliajbHO-ekoHOMIYHOTO Jagxy CIIA Oyio
3aMpoBaKCHO KPUMiHAJIBHO-TIPABOBI penpecii Ha 3aXUCT TPOMAICHKUX 1 MPUBATHUX 1HTEPECIB.
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Opnak micist 3700yTTS AMEPHKOI JCepKABHOT HE3alie)KHOCTI 3aralibHi OCHOBHW TPUHIIUIIIB
KpUMiHAJIBHOTO TpaBa Oyiu diTkime chopMylnboBaHi «0aThbKaMU-3aCHOBHUKAMM», YUK JTOCBIJ
0OpOoTHEOM MPOTH 3aMaxiB Ha OypiKya3HHIA JiaJ] CTAaB CBSIIEHHUM JUIsl Cy4acHOi KpalHH-Jijepa
UBUTI30BaHo1 crminbHOTH.[Tin BrutmBOM imeit [IpocCBITHUIITBA BOHM B3sUIM KypC Ha T'yMaHi3a-
IiI0 KPUMiHAJIbHOI MOMITHKH, siKa Oyiia CIagkoM KOMUIIHBOI MeTponodnii. [Ipo ne «barpku-3a-
CHOBHUKM» JOMOBJISIHCS Ha ¢inmanenbdifickkoMy KoHCTUTYLIHHOMY KOHBEHTI, BiIKHHYBIIH
MOHAPXIYHY IOPUIUUHY CHAALIMHY KOJIUIMIHBOI MeTponodii [9, p. 10]. 3Biacu nikoM 3po3yMina
HeoOxinHicTh IV 1V nonpasok 1o Koncturyuii CIIA, ne 6ya0 IporoyaoueHo, mo A0 KpUMiHab-
HOTO TIOKapaHHs BAaBaTUMYThCsI BUKIIFOYHO Ha OCHOBI HAJIC)KHOT IIPABOBOT IPOIIEIAYPH 3 YPaxy-
BaHHSM TIOJIO)KEHb CIIABHO3BICHOTO B aHIIIOCAKCOHChKOMY CBiTi Xabeac kopmyc Akty (Habeas
Corpus Actum).

Bxka3zaHi KOHCTUTYIIHHI MONPaBKH OyJIH 0COOJMBO BAXJIMBUMH 3 OIVISITY Ha Te, IO AMe-
puka crana (eaepali€ro pi3HUX INTATiB, Je¢ KOKHUH CyO0’€KT HOBOI JIep)KaBU JOTPUMYBABCS
BIUIMBY Pi3HHX HANpPsMIB y KapaJbHIi MOMITHIl Ta KpUMIHAILHO-TIPABOBIN JOKTPHHI. K IIITKOM
0OIpYHTOBAHO MUCaB Y JJOKTOPCHKUH TUCEPTAIlii 3 0CHOB KpUMiHAJIBLHO-TIPaBoOBOi TokTpuHU CIIIA
10.€. [lonsHChKUH, TPUHIIMIN, 3aKIAJACHI Yy el NMpaBOBUH (ECHOMEH, 3HAWIUIN BiOOpaKCHHS
nepenycim B KOHCTHTYIITHOMY mpaBi CILIA [10].

be3cyMHIBHO, CHOTOJHI AEMOKpaTHYHA 1 MPaBOBa aMEPHKAHChKA JepxkaBa Mae 00’ eqHa-
TH3 CYCHIIBCTBOM 3yCHJUIA y MPOTHIIT 37T0YMHHOCTI HAOCHOBI HAayKOBO OOTPYHTOBAaHUX MpPUH-
LUMIB KpuMiHajbHOTO 1pasa [11, p. 19]. 3mict kpuminaneHoro npasa CILA, ii uini Ta 3aBnaHHs,
BiJJOOpaXKeHi B KPUMiHAJILHOMY 3aKOHOJABCTBI1, IEMOHCTPYIOTh B3a€EMO3B’SI30K IIi€] ramys3i mpasa
3 KPEMiHAJTEHO-TIPABOBOIO MOJIITHKOI0 aMEPUKAHCHKOT ieprkaBH. L{eit 3B’ 130K TBOCTOPOHHIH: ITpa-
BOTBOPYICTh BUCTyMae (HopMoro peaizaiii KpUMIiHAIBHOT MOJIITHKH, 1 TOMY Y TIpaBi BiIOMTO Ta
BHOPMATHBHOMY ITOPSIKY 3aKpIIUICHO MOJITHYHI 11ei mpoTH il 3704nHHOCTI [12].

3p0o3ymiJio, 10 11e00TiH0 BUKOPIHEHHS 3I0YMHHOCTI BTIJICHO Y HU3III MOJIITHKO-IIPABOBHX
Ta HOPMaTHBHUX JJOKYMEHTaX 1 peai30BaHO y IPAaKTUYHIN iSTIBHOCTI 3 OXOPOHH CYCITIIBHUX BiJl-
HOCHH BiJ[ 3JIOYNHHUX NOCATaHb. [IpUKIagoM Jutsi cydacHUX paBOOXOPOHIB € 3amoBiT T. Jxed-
(epcona, SKMH TICIAS TPOTOJOMICHHS AMEPUKAHCHKOTO CYBEPEHITETy CTOCOBHO IIPHHIIUITIB
KPUMiHAJIBHOI FOCTHUIN] HOBOHAPOKEHOT OypiKya3HOI Aep)kaBU 3ayBakKWB, IO TLMBKM MICHS iX
BAJIOT0 (pOPMYITIOBAHHS Ta BIPOBAKEHHS y MomiTHUHMN yeTpiit CIIIA amepHKaHCBHKI mpaBisdi
KOJa JJOCATHYTh MaKCUMAaJIbHO MOXKIIMBOTO OOMEKEHHS 3104MHHOCTI. [xeddepcon OyB ymeBHe-
HUIA, [0 MOMITUKA TPOTHIIT 3T0YMHHOCTI Ma€ OyTH €IUHOIO 33 CYTTIO 1 MPU3HAYCHHSIM, aJDKe 1Ie
3yMOBJICHO €IMHAMHU 3aBIAHHSAMH, IUIIMHE 1 IPUHIUIIAMHE, Ha STKUX BOHA IPyHTYEThCs. Kpim Toro,
I[)Ke(b(bepCOH y mparii <<ABT0610rpa(1)1${» BUCJIOBHB TPHITYIICHHS, 1[0 BIIPOBAKCHHS HpI/IH]_II/IHIB
KpI/IMlHaJ'II)HOFO npaBa, sIKi MArOTh MOJIITHYHAHN XapaKTep, CTAHOBHUTH CIICIA(DITHUI HAIIPSIM [TisUThb-
HOCTI Jepxasu [13].

IlpaBosa crammina Z[)Ice(b(pepCOHa Ta 1HIUX «0aTbKiB-3acHOBHUKIBY» CIIA € cBsIeHO0
JUTSL Cy9acHIX MOJITHYHUX JTHIEPIB Awmepuku. Penepanbhe 3axoHonascTso CIIA crmpaerbes Ha
TIOJIO’KCHHS KOHCTI/ITyHII sIKa € HalCTapINIOIO 3 HUHI TIIOYMX MICAaHUX KOHCTUTYIIN y cBiTi. HaBiTh
3a HasIBHOCTI aHAXPOHI3MIB 0araTboX BJIACHUX IOJIOKCHB, BOHA IIAHYETHCS TPOMAISTHAMH CBOET
Kkpainu, ski 6adats B OcHoBHOMY 3akoHi CIIIA By rapasTiio U CyCIiJIbCTBA, 3aCHOBAHOTO HA
cBoboni. Koncrutymist CILA 6yna npuifHsATa Bi iMEHI HApody 1 Al HAPOAY, SIKHI 3/1iHCHIOE CBOIO
BIIaJy uepe3 0OpaHUX MPEACTAaBHUKIB y KOHTpeci Ta 00paHOoro ronoy Aep:kasu, [IpesuaeHTa.

CIIIA nponoBxKy0Th OKJIa1aTHCs Ha BHYTPIIIHI 3aX01 3aXUCTY MIPaB JIOJUHM 1 rpoMaisi-
HUHA, IPUYOMY HE JIUIIE BIACHUX TPOMAJISIH, a i IPOMAJISH 1HINUX KpaiH cBiTy. I 30BHIIIHHOTO
CBITY AMepHKa 3aBXKIU CTBEPIKYE, IO Oararo mpas, BCTAHOBICHUX KOHCTHTYIIIETO, € €KBIBaJICHT-
HIMH IIpaBaM, 3aKpilUIeHHM y 3arajibHii AeKiaparii mpaB JIOIUHA Ta ASIKAX 1HIINX aKTaX, Je
BiJl IMCHI MIDKHApPOJHOTO CITIBTOBAPUCTBA OTOJIONICHO HEOOXIIHICTh HEOMMIHHOTO 3aXUCTY IPaB
1 CBOOOJI JTFOTMHK ByChOMY CBiTi [14, p. 45]. KpiM Toro, aMepHKaHChKI IPOTIaraHJIuCTH 3BepTatOTh
yBary CBiTOBOTO CITIBTOBapHCTBa Ha Te, 110 Bepxosunit Cyn CILIA cripomircst BASHAYNTH TSI aMe-
PHUKaHIIIB OCHOBHI IPUHIIMIIN MPaBa, SKi MPSIMO He 3a3HadeHi B KOHCTUTYIIIT, TaKi, K Mpe3yMIIIIis
HEBHHYBATOCTI y KPIMiHAJILHOMY TIPOIIECi Ta cBOOO/a epeCyBaHHS.
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[MomiTnanuit «miaxim» myOmigHux mocanaosilis i BacHux CIIIA 3acHOBaHUI Ie HA TOMY, IO
iXHs1 OITHKIBIIMHA HIKOJIM HE Oysia COIialibHO JepxkaBoro. Take me B 1948 porii noBinas rypy
amepukaHChKuX JioepaiiB P. Xoderearep B mocimipkeHHI «AMEpPHKAHChKa MOJIITHYHA TPAIUITS Ta
il TBOpIII». BiH 3a3HaunB: «3aranpHe HaIOaHHs MoMiTHYHUX Tpanuiiil y CIIIA — Bipa B ipaBo Biac-
HOCTI Ta (i1ocodito eKOHOMIYHOTO 1HAMBITyani3My, B IHHICTh KOHKYPEHIIi1 i yTe, 1110 eKOHOMIYHi
JOOPOUYECHOCTI KyJIBTypH KamiTali3My 3aBXKIU € HEBiJl'€MHOKO BIIACTHBICTIO Jitoed. CBATICTD
MIPUBATHOI BIACHOCTI € TPaHITHUM (DyHIAaMEHTOM CHUMBOJY BipH B HAIly MOJITUYHY 1JCOJIOTIIO.
3aBIaHHs NOJITUKH MPOTOJIONIYE O3HAYEHE KPENO: 3aXMINATH CBIT KOHKYPEHLii, 3 He0OXiTHOCTI
320X04YIOUH HOro abo JIKBIIYIOYHM BUITAIKOBI 3JIOBXKUBAHHS B HHOMY, OJHAK HE ITiJJPUBATH HOTO
OyAb-KMMH TUIAHAMH KOJIEKTUBICTChKUX iid» [15, p. VIII].

Huni CHIA 3amummaethbest JIiepoM CBITOBOTO CITIBTOBAPHCTBA, IIPOTE caMe Y Lill KpaiHi Tpa-
JUIIHHO CIIOCTEPITAEThCS 3pOCTAaHHS KPUMIHATIBHUX 3I0YHHIB. L{e 3MycHito aMepuKaHChKIH ypsig
B3STH Ha ceOe 3arajbHe MOJITHYHE KSPIBHUIITBO 3 TIEPECIiTyBaHHS KPUMIHAIBHOI 3I0YMHHOCTI
1ie 3a yaciB npariiHHs npesuaeHra Jx. Kenneni, sskuit Hamarascs 3pooutn inei T. [xeddepcona
KEPIBHUIITBOM JI0 BITPOBA/KCHHS CYBOPO1, ajie TyMaHHOI KPUMIiHAJIBHOT IO TUKH.

[Ipore B AMepuIli axk 0 HAIIOro 4acy HE iCHy€ €IMHOTO JUIS BCIX PIBHONPAaBHUX JAEp-
’KaB-IITaTiB KPIMIHAIBHOTO 3aKOHO/IaBCTBA. Ha piBHI OKpEeMHUX IITATIB TaKe 3aKOHOAABCTBO XapakK-
TEePHU3YEThCA HAJ3BUYAMHOIO Ka3yiCTUYHICTIO, IO 3HAYHOK) MIpOr0 OyJI0 3yMOBJICHE PELEMHIIiE0
HOPM 3arajbHOTO TIpaBa, fKe 3 JJaBHIX 1aBeH MaHYy€ B aHTJIO-CAKCOHCHKOMY CBITi. Y KpUMiHAJIBHUX
KOJIEKCAaX IITATiB MiCTUTHCS YMMaJia KUTbKiCTh HOPM-TIPUHIIIIIB, aHOMaJIbHUX Ta apXaiyHHUX 3a CBOIM
XapakTepoM. Y TakoMy K 3aHe10aHOMY CTaHi MPOAOBXKYE 3anuiiaTics (eaepanbHe KpUMiHAIbHE
3aKOHOIABCTBO. ToMy y I KpaiHi cepel MyOIiYHMX IMOCAIOBIIB 1 MPaBO3HABIIIB 3aBXKIU MaHY-
Baja iJies Mpo HarajdbHy HEOOXiTHICTh CTBOPEHHS CIUHOTO JJIS BCiEl AMEPHKH KPHUMIiHATBHOTO
KOJICKCY Ha OCHOBI HAWOUIBII BaXKJIMBUX MIPHHITUIIIB ITOJIITHYHOTO Xapaktepy. Hapemri, y 1951 p.,
CIHIA nidnumg 1o TpUHHSTTSA [HCTUTYTOM aMepHKaHCHKOTO MpaBa MOZEIi KpUMIHAIBHOTO KOJEKCY
3 MOJCPHOBHMH HOPMaMH-IPUHINNAMU 3aXUCTy Oyp>Kya3HOTO TNPAaBOMOPSIKY BiJ 3TOYMHHHUX
3aMaxiB Ha I[IHHOCTI JiepKaBH-JIiJIepa CBITOBOTO criBTOBapucTBa. ll{onpasaa, oMHOMaHITHICTE ITUX
npuHImIiB B ymoBax CILIA, ne icHye 53 camocTiiiHi MpaBoBi cucTeMu, mpuMapHa. [IpakTnaaum
nocsiraeHHAM aBTopiBlIpumiproro KK 6ymno Te, mo po3poOka Ta MPUHHATTS LOTO JOKYMEHTA
CTUMYJTIOBANIN TEPEmIsT KpUMIHAJIBHOTO 3aKOHOJIAaBCTBA B mTaTax [16, p. 134, 135].

Huni odeBuaHoO, 1Mo ayanicTUuHiCTh mpaBoBoi cuctemi CIIIA 3aBaxkae po3BUTKY (ene-
paNIbHOI KPHUMIHAIBHOI MOJITUKH, IPOTE BUXIJ 3 IUX HE3PYYHOCTEH 3HANILIN 1ie 0aThKU-3aCHO-
BHUKH CLIA. 3aBasku ixHiil MpaBOTBOPYUH isSIBHOCTI OyJl0 BCTAHOBJIEHO, IO €IMHUM HOCIEM
MMOBHOBa)KCHb BHKOHABUOI BIaIH HA PiBHI (ermepaliii KOHCTHTYISI OTOJIONIye mpe3uacHra. Lum
1 kepyeTbest unHHUE TonoBa CIIIA JIx. balijen, skuii e mij yac cBO€i mepeABUOOpHOT KaMIaHii
0COONUBY yBary MpHUIUTAB MpoliieMaM BIOCKOHAJIICHHS CHCTEMH MPABOCYAS y Taly3i 00poTeon
MIPOTH KPUMIHAIBHOI 3JIOYMHHOCTH. 3 IHOTO NMPHUBOAY BiH BHKJIAB YOTHPH OCHOBHUX MPHHIIHIIH,
SKHUMH KePYBaTHMEThCS SIK TOJIOBA JIepKaBU: 1) 3MECHIIUTH yB’SI3HCHHS;, 2) BUKOPIHUTH PACOBI,
TeHJICPHI JUCTIPOTIOPIIIi Ta HEPIBHICTh y MpHOyTKaX; 3) MepeOpiEHTYBaTH CUCTEMY CYAOYHMHCTBA
10 KpUMiHAJIBHUX CIpaBax Ha 3aCTOCYBAaHHS BUKYITY Ta peabiiTallito; 4) MiKBiTyBaTH OTPUMAHHS
npulyTKy 3 CHCTEMH KpUMiHAJIBHOTO TipaBocyass [17].

TpakTyBaHHS NPHUHIUITY 3aKOHHOCTI B aMCPUKAHCHKIN KPHUMiHAJIBHO-TIPABOBiH JOKTPUHI
HE BKJIFOYA€ BUMOTY TOYHOTO 1 HEYXHJIBHOTO JOTPHUMAaHHS HOPM KPUMIHATBHOTO MpaBa (3aKOHY)
BciMa 0co0amu, MPaBO3acCTOCOBUMMH OpraHaMU Ta 3aKOHONABISMU. [Ipo 11e CrIOBICTUB BeCh CBIT
[pesunent Cnonyuenux Illraris Jlx. baiinen, sikuii o0IilsB BXUTH HETAHUX KPOKIB, M00 Mpo-
JEMOHCTPYBATH CBOIO MPUXIIBHICTD 10 peopMyBaHHS IPUHIUIIB KPUMIHATIHHOTO TIpaBa 3 ypa-
XYBaHHSM TIO0AJIbHHUX MPOIECIB, sIKI OXOMWIN BCl PO3BUHEHI KpaiHu cBiTy. BiH 1 moyaB poOUTH
e 20 ciuns 2021 poky miciasi IPUAHATTS MPUCSTH Ta iHaBrypaiii. CripaBa B TOMY, 110 Ha TIOYATKy
HAIIIOTO CTOJITTS SIBHIIE, 10 MPUHHATO HA3UBATH «II00ATi3aIli€r0», BCTYIHIO B MEPio KPHU3H,
sIKa Ma€ CKOHOMIYHI, COIIalbHI i reoKynbTypHi acniektd. [lepiri nmpudynHu Oyiu 3aKiIajieHi y reo-
KYJIBTYypHIH €KOHOMIYHIN MOJIei, 0 Mae CBOK OCOOJIMBY CHCTEMY IIHHOCTEW Ta €KOHOMIYHHUX
IMIIEpaTHBIB, SIKi IPOIIOHY€E BCHOMY CBITY 3aXigHa IUBLII3aIisL. Jpyroo rpynoio IpuauH € HeBif-
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MOBiTHICTh 3asBiieHnX enitoro CIIA Ta iX COFO3HHKIB IJIeH, TaKUX SK MOIIUPEHHS CBOOOIM
i TeMOKpaTii, TOBApHOTO JOCTATKY, 330BOJICHHS CIIOKUBUHMX ITOTPeO HACEIECHHS PeaJbHUM MOXK-
JMBOCTSAM JUTSL iXHBOTO 3a/I0BOJICHHSI.

SIxmio roBopuTH mpo ctasieHHS llpesunenta baiinena 1o mepemisaay MOMITHYHUX HPHH-
[UMIB KpuMiHabHOTO 3aKkoHoAaBcTBa CIIIA, ciif miAKpecauTH, U0 BiIBEPTUMHU MPOTUBHUKAMH
TAKOI MOJITUKU MPOTATOM TPUBAJIOTO YaCy MPOSABISIIN ceOe Taki AepikaBHI CTPYKTYPH, SIK MO,
CyJ10Ba BNIaJa 1 aTTOpHeHchKa cityx0a, sIKi IpH BCiM BIIMIHHOCTI CBOIX KOHKPETHHX iHTEpEeCiB OyIH
3allikaBJieHl B 30epexeHHi1 status quo, 110 CKJIaBcs y i ramy3i npas. | 1e sBulile NOUMPIOETHCS
B MOJIEPHOBOMY CBITi, y TOMY YHMCIIi — B HaIllill IeprKaBi.

Coin 3a3Ha4MTH, IO i HAOYTTs YKpaiHOKO HEe3aJeKHOCTI ITij] BIUIMBOM i11eil aMepiKaH-
cekoro [Ipumiproro KK maibke ompasy movanxocs: ONPHIIOIHEHHsI HAYKOBUX PO3BIIOK BITUM3HS-
HUX IIPaBO3HABIIIB 3 KPUMIHAIBEHOTO TIPaBa, 0COOIMBO Y Tilf YaCTHHI, IO CTOCYETHCS IOMITHIHIX
MIPUHITUTIB OOPOTHOU IPOTH 3IIOYHHHOCTI. ABTOPH ITMX MPaIlh CTABJIATH MTUTAHHS ITPO HAOIMKCHHS
ykpaincbkoro Kpuminansao Komekcy 10 Kpamux 3pa3KiB 3aKOHIB IIMBITI30BaHUX KpaiH, 0 pery-
JIOIOTH MPABOBI 3acany 0OPOTHOM MPOTH IITOUMHHOCTI. 3a T’SITh POKIB Micis HAO0yTTs YKpaiHOH
JIepKaBHOI He3alIeKHOCTI Tpodecop A.A. My3sunka 3poOUB IITKOM CITPaBEUIMBUN BHCHOBOK IIIOJI0
PO3BUTKY BITUM3HSHOI KPHMiHAJIbHO-TIPABOBOT HAyKH, IPUUOMY Yepe3 aHajli3 OCHOBHUX IpPHUH-
IIUMIB KpuMiHaibHOTO npaBa: «[lounHaroun 3 90-x pOKiB MHHYJIOTO THUCSYONITTS, Yepe3 BioMe
Jiep>kaBHE MepeOymyBaHHsl, I0pUANYHA HAyKa IIOCTPAASHCHKOTO IPOCTOPY «CTpycHiIa» 3 cede iae-
OJIOT1YHY O0OJIOHKY (Takuil cobi OpeHm) i po3noyania CMiIMBO, 00’ €KTUBHO, 3alliKaBIEHO BUBYATH
«OyprKya3He» 3aKOHONABCTBO. I, 4oro i BapTo OyJI0 OYiKyBAaTH, MU CTalld OyKBAaJIbHO BIIKPUBATH
Ut cebe 0araTo IiKaBoro i KOPUCHOTO (HE B OCTAHHIO Yepry TOMY, IO 3MiHUJIACS TBOpYA MOTH-
BAIlis, HAIIIE MUCIICHH). 3’ sICyBaJIOCs, 110 HE BCE € TAKAM ITOTaHUM 1 CTPAIIHUM, SIK HAM ITOJIaBaJIH
YU SIK MU TIOBHHHI OYJIM «TpyOUTH». Bijibllle TOT0, BUSBHIHN ISl ceOe 0e3J1iY OpUriHATBHUX 3aKO-
HOJIABYMX HOBEJ 1 TOTOBUX «JUTS BYKHBAaHHS» PEKOMEH/IAIlIHN, sIK1 3aCITyTOBYIOTh OyTH IMIUIEMEHTO-
BaHMMH B HalllOHAJIbHE 3aKOHOAaBCTBOY [18].

3 nymkamu nipodecopa Mysuku 30irarothesi BUcHOBKH O.B. 3arypchKoro 1o10 BUBYCHHS
0coOnmuBOCTEH YKpaiHChKOI KpUMiHAIBHO-TIPaBoBOi nomituku Ykpainu [19]. [po 1e xk crosimnias
B.I1. benenskuii y ctarti «IlopiBHSHHICTH MOHATH, IO XaPAKTEPU3YIOTh MPEAMETH MOPIBHIHHS
y KpUMiHaJIbHOMY 3aKoHOAaBcTBI BenukoOputanii, CIIIA ta Ykpainu» [20]. Bin oronocus, 1o,
3 MO3UIIN TPUHIUITY 3aKOHHOCTI, IUISIX YKpaiHU MpaBUJIbHUM, TUM OiNblie, 110 BXKE 3aTl03MYeHE
JIEII0 3 JIOCBiy KpUMiHANBHOI IOCTHUIIiI, HanaHoro AMepukoro. IIpore BkazaHi JOCHiAHUKHA HE
3BEpHYJIM yBary Ha Te, 1[0 YKpaiHChKa HayKa OKPIM aHalli3y CYTHOCTI MPHUHIIMIIIB KPEMIHAIEHOTO
npasa CIIA mae 3Bepratucs a0 ii icropii. Came bOMY NPUALISAIOTH BEJIMKY yBary HaykoBii CLIIA
ta kpain €C, sKi BBOXKAIOTh 3a JOIJIbHE aHAI3yBaTH ICTOPII0 PO3BITKY IMOJNITHYHUX MPUHIINIIB
JIepyKaBHOI OOPOTHOW MPOTH 3ITOUMHHOCTI ax 3 yaciB CepeHpoBiuUsA[21].

3aBmsKu BIUIMBY KpuMiHanbHOTO TipaBa CILA Ta iHIIMX po3BHHEHHX KpaiH CBITY cucTeMa
YKpalHCHKOTO KPUMIHAILHOTO TpaBa MoOy/IoBaHa Ha 3araJlLHOBH3HAHHUX Y CBITOBOMY CITIBTOBA-
PHMCTBI IPAaBOBHX 3acajiaX: 3aKOHHOCTI, PIBHOCTI, T'yMaHi3My, CIIpaBeIIMBOCTI Ta iH. Pa3oM 3 Thwm,
MOYKHA TOMITHTH, 110, BKIIFOYAHOYHCh JIO HAI[IOHATBHOT KPUMiHATIBHO-TIPABOBOI Martepii, naHi iaei
B Hilf icTOTHO TpaHCc(OpMyIOThCs. Pi3HUI MoJIsirae He JIMIIE Y Ha3Bl NPUHINIIB MTPaBa, a i y 3Mi-
cTi. [IpuHIMITN TpaBa HEMPOCTO AEKJIAPYIOTH i€l MPaBOBOI MOMITHKY, a I HaJal0Th O6e3nocepen-
Hill perymoounii BILIUB TPOMaIsH.

V¥ kpuminaneHOMY mpaBi CIIIA mpuHIMI 3aKOHHOCTI Mae CyTTeBy crenugiky. Lleit npun-
UL, SIK CTBEPKYIOTh aMEPUKAHCHKI BUCHI, BBAKAETHCS MEPIIAM IMPHHIUIIOM aMEPHKAHCHKOI
IopucpyneHmii. BiH 3acTOCOBYETBCSI B aMEPUKAHCEKOMY CYIOYHHCTBI 3 KPUMIHAJBHHUX CIIPAB,
HaBITh SKIIO B PE3yNlbTaTi HOro 3IiHCHEHHS MOXXYTb BUSBUTHCS Oe3KapHUMH HeOesIeuHi Ta
MOpaJIbHO BHHHI 0co0n. TpauiiifHO BiH BUpaxaeThes sk nullum crimen, nulla poena sine lege
(Hemae 3J7104MHY, HEMae MoKapaHHs Oe3 MocuiIaHHS Ha 3akoH). OJHAK Ha MPAKTHII HE BCE TakK,
SK y Teopii aMepHUKaHCHKOTO TpaBa, aJyKe, He3BAYKAIOUH HAa KaTETOPUYHY 3asBY aMEPHKAHCHKHX
yueHHX 1po HezactocyBaHHs y CIIIA 3aranpHOTO TpaBa, y ASKUX MITaTax BOHO YAaCTKOBO 3aCTO-
COBYETHCS, a B JICIKUX — BUKOPUCTOBY€ETHCS 0€3 Oy/Ib-sIKIX 0OMEKeHb. TakiuM YHHOM, Y psAil IITa-
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TiB Cy/IM y TIPSIMOMY PO3YMiHHI 3aiMarOThCsSI HOPMOTBOPYICTIO, TPHUOMY CITUPAIOYHCH HA ITUPOKE
TPaKTyBaHHS B AMEPHKIII TOKTPHHHU «CYIIIBCHKOTO PO3CYIY».

KpI/IMiHaJILHO -npaBoBa aoktpuHa CIIA moOynoBaHa Ha 3acafax (YHKIIOHAIBHOI B3ae-
MOJIi{ €JIEMEHTIB IOPUINYHOI Ta He}OpI/IIII/I‘lHOI TPUPOIH. KpuminansHo- TpaBoBa JIOKTPUHA CIIIA
TIIYMa4UThCS K B1z[o6pa>KeHa B npam CUCTEeMa iJieH, 10 3yMOBIIEHA CYKYITHICTIO FOPHIUIHHX,
(biT0COMCHKIX Ta COIATbHO-MOMITUYHUX YMHHUKIB 3 ypaXyBaHHAM iXHbOI IUHAMIKH B IPO-
1eci iCTOPUYHOTrO PO3BUTKY. Takuii MiJXiJ JA03BOJISIE BCTAHOBUTH B3a€MOIII0 CYTO IOPUANYHHX,
COLIOKYJIBTYPHUX, MOJITUYHUX Ta PEJriiHUX YMHHUKIB, PE3YJIbTaTOM SIKOT CTa€ 3MiHa CTaHy CTa-
O1IbHOCTI KpUMiHaJIbHO-1paBoBoi JokTpuHH CLIIA Ta cucremu ii CKIag0BHUX, 3yMOBIEHUX J1€I0
MOJITUYHUX IPUHIUIIB KPIMiHAIEHOTO MTPaBa.

Sk nmoBiB y pyHIaMeHTampHOMY nociimkeHHi «KpuminaapHO-mipaBoBa gokrpuHa CLIA»
€.10. TlonsHChKHH, KyJIbTypa, peiris 1 BHyTpimHs Ta 30BHImHSA momitika CHIA cTBOprOrOTH
cucteMy (paKTOpiB BILIHBY, SKa JJOKOPIHHO 3MIHWJIACS Y Yaci: MOHSTTS «aMEPUKAHCHKA KYJIbTypay
Ta «aMEPHKAHChKa PEJIrishy MepeTBOPHIIHCS (PAaKTHYHO HA OKCIOMOPOHH, B TOW Yac 5K 3aJICKHICTh
MIPaBOBOI JOKTPUHH BiJl Jep>KaBHOI MMOJITHKH JIMIIE TTOCHIIHIIACS, IO JO3BOJISIE TOBOPUTH PO HAJl-
3BUYAlHY POJIb MOJITHKN Y (OpMyBaHHI KpHMiHaNIbHO-TIpaBoBoi gokTpuan CILIA [22, c. 5].

Wnethest mpo Taki nmpuHImnm: 1) IPUHIKMI BEPXOBEHCTBA MPaBa; 2) NPHHIKI OPHIMUHOT
BHU3HAYEHOCTI, TOOTO 000B’A3KOBE BU3HAUCHHS KPUMIHAIBHO KAPAHOTO JISIHHA y YITKUX U SICHUX
BHpa3ax; 3) NPUHIMII PIBHOCTI TPOMAJISH Mepe]l 3aKOHOM HE3aJIeXKHO BiJ pacH, KOIbOpY ILIKIpH,
MOJIITUYHUX, PEJIIFHHUX Ta THIIMX NEPEKOHaHb, CTATi, MICIIsl HAPOJHKEHHS, €THIYHOTO Ta COIliahb-
HOTO TIOXO/IKEHHSI, MAaIfHOBOTO CTaHYy, CIIy»KOOBOTO CTAHOBHIIA, MICI[sSI IIPOKUBAHHS, MOBHHIX a00
IHIIUX O3HAK; 4) MPHHIHIT CHPABEUINBOTO CTABJICHHS JKEPIIB MPABOCYIIS 10 OCOOH, sSKa BUH-
HWJIA 3JI0YMH, 100 Horo KBasi(ikallis BiAMOBiIaga XapakTepy i CTYIEeHI0 CYCHIbHOT HeOe3neKku
Ta 00CTaBHHAM HOTO BUMHEHHS.

Bce e € xpuTHYHHM, aje BOHO TaKOX € JOBrocTpokoBuM. Ilepmn 3a Bce, aaMiHicTpaltis
[IpesunenTa baiineHna BBakae 3a JOMIIBHE 30CEPEIUTHCS HA TOMY, 1100 BiIHOBHTH (DYHKIIIOHY-
BaHHS BIJJIITY UBUIBHUX MpaB MiHiCTepCTBA FOCTHINIT /IS TPOBEICHHS PO3CIIiIyBaHb MO0 3BU-
HYBa4CeHb Y HCHANIC)KHIA Ta HEKOHCTHUTYLIWHINA TOBEIHIN Yy BiJUIiIaX MOl Ta 1HIIMX JIAHKaX
MPaBOOXOPOHHOI cucTeM. J]o TOTO X I aMiHICTpalis HaMaraeThCst MiAKIIoIUTH bropo nonomorn
MIPaBOCYAIIO Ta BIOpO CTaTUCTHKM IOCTUIIIT IO NMEPEnIsAy BCiX MPOLECIiB Ta MIPOEKTIB 300py TaHUX
CTOCOBHO PiBHSI 1 XapakTepy 3II0YMHHOCTI B AMepHIli, 100 3aITyCTUTU MEXaHi3M pe(opMyBaHHS
MOJITUYHUX MPHUHIIHITIB KpHMiHaHbHOFO npasa. [lepuiuii curHan npo te, o MPUXUIBHICTD Mpe-
suneHTa baiinena pe(bole KpI/IMlHaHLHOFO MPaBOCY He Oya 3aThMapeHa HeralHUM THCKOM,
TaKUM SIK TAHIEMis, HAJIAIIOB Yepe3 KUTbKa IHIB micis iHaBryparii. Tomi, Koiu mepiri cTo THIB
J00iray CBOTO KiHIIS, renepainbHuii npokypop M. 'apiarn oronocus npo MacIITabHi Po3CIiTy-
BaHHA JlemapTaMeHTy FOCTHIIIi CTOCOBHO TaKTHKH TOMIMii B MiHHearomici micist BouBcTBa J{xop-
mxa drmoiiga.

Hocuts npobnemanM Juts 3acHOBHUKIB CIIA Oyi0 muTaHHS PO BUKOPHCTAHHS TOPTYpP
3 METOI OTPUMAHHS313HAHHS y IPOBUHI BiJI 0COOH, SKY ITiJJO3PIOBATIN Y CKOEHHI 3JI0YHHY.

bararo amMmepruKaHCHKHX YYCHUX MPHITYCKAKOTh, 0 «0aThKU-3aCHOBHUKI MPArHyId 3MCH-
IINTH CYBOPICTh KPUMIHANBHUX MMOKapaHb, aje He 3a JOMOMOTOI0 Teopii CTPUMYBaHHSI, 1[0 TIOTpe-
OyBasia PO3pOOKH Ta BIPOBAHKECHHS 3aXOJIB IIONO MOTEPEIKCHHS 3I0YMHHNX BHSBIB. Y HHU3II
MITATiB CMEPTHY Kapy MOXYTh MIPU3HAYUTH HE TiJBKHU 32 BOMBCTBO MEPIIOrO CTYMEHs, a i 3a 1HII
TSDKKI 37104MHH, 30KpeMa, y mrarax Konopango i ApkaHsac — 3a aepkaBHy 3pajy, y KamidopHhii —
3a 3pajly, YMUCHY aBapifo Ta JDKECBiTUeHHs, Y Dopu/ii — 3a epeBe3eHHsT HAPKOTUKIB 1 BOUBCTBO
Ha CeKCyallbHOMY IpyHTI, y Jlyi3iani — 3a 3rBantyBaHHs miteit Bim 12 pokis, a B Miccicimi — 3a
MOBITPsiHE MipaTcTBO. HalO11bIy KiTBKICTh CMEPTHUX BUPOKIB BUHOCSITH CY/IH MBICHHHX IITATIB,
[IpY [IHOMY TIEPEBaKHO ahpOaMEepPHUKAHIIM, IIO SBISIE COO0I0 Oe3MepeuHHid BUSB PACH3MY, YKOPi-
HEHUI B IbOMY PETIOHI Ie Ha CBITAaHKY aMEPHKAHCHKOT Iep>KaBHOCTI. | Bech 1ei KiryOOK MpoTHPIY
010 MiaX0AiB (hefepabHUX OpPraHiB BIAIM Ta aMIHICTpAIlii OKPEMHX IITAaTiB CTOCOBHO BHpI-
IICHHS TIEPIIOYEePTOBHX MPoOIeM KPUMiHATBHO-TIPABOBOTO IEPECIIilyBaHHS 3JIOUMHINB O0iIsIe
BupimmtH [Ipesunent k. baiinen [23].
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BucHoBkn. BusHanHS NpUHLOUIIB (YHIAMEHTAIBPHUX 3acal KPUMIHAIBHOIO MIpaBa
CLIA € 000B’s13KOBOIO YMOBOIO iX MPAaBIJIBHOTO PO3YMiHHS. PONb MPHHIUITIB aMEPUKAHCHKOTO
KPUMIiHAJIFHOTO [IPaBa MOJIrac B TOMY, 1100 CIY>KUTH CIIOJTyIHOIO JIAHKOIO MK aHAJII30M XapaKkTepy
1 PiBHSI 3I0YMHHOCTI B CYCITIJILCTBI Ta CYKYITHICTIO TTPABOBUX HOPM, [0 CTAHOBJIATH KPHUMIiHATIbHE
3akoHOIABCTBO. [lpuHnmmu kpuMinansHoro mpasa CLLA mepMaHEeHTHO yIOCKOHATIOIOTHCS Bij-
TMIOBIJTHO JIO PO3BUTKYICTOPUYHHUX, (PiTOCODCHKUX, COIIAIbHUX, EKOHOMIYHHX, OMITHYHHX, 1]1€0-
JIOT1YHUX, PENrifHUX YMHHUKIB, aJpKe caMe TaK BOHM MOXKYTh BiJIITOBIIaTH 3acajaM KpUMiHAIb-
HO-TIPABOBOi MONITHKH Jep>KaBU. [cTOpHyYHa eBOMIONisS MPUHIUIIB KpuMiHansHoro mpasa CIIA
SBIISiE COOOI0 HEPO3PUBHY E€JIHICTh Ha BCiX eTarax pO3BUTKY aMEPHKAHCHKOI jepkaBu. CaMe Tak
reHe3a KPUMIHAJIbHO-IIPABOBUX MPUHIIMIIB 00yMOBIIOBAJA I'€HE3y KPUMIHAJIBLHOTO 3aKOHOMAB-
CTBa aMepUKaHCHKOT (hesepariii Ta i cy0’ €KTiB — OKpEeMHX JeprKaB-ILTAaTiB.

OueBuHO, MO IS Cy4acHOI aMEpHUKAHCHKOI JIEPKaBHOCTI AIMCHO XapaKTepHI CrpooOu
OHOBJICHHSI TIPABOBOTO IiIIPYHTSI KPUMIHAIBHOI MOJMITUKU — 3arajbHUX MPUHIIMIIB KPUMiHATb-
HOTO Tpapa, ajie Il 3aXOU CTOCYIOThCS CKopimlie (OpMH, a He CYTHOCTI Takoi HaWBaXKJIMBIIIOi
st rpomasiH CIIA cucremuoi peansHocTi. e BimoOpaskeno y pedopmaropcrkux kpokax [Ipe-
suneHTa Jx. Baiinena, sikuii BUMarae BJIOCKOHAJICHHS TPUHIUIIB (eIepaibHOTO KpUMiHAIb-
HOTO TIpaBa. 3a3Ha4eHi 0COOJMBOCTI MPUHINIIIB KpuMiHaibHOTO TipaBa CIIIA Ta iX mepMaHeHTHe
YVIOCKOHAJICHHS Y KPUMIHAIBHIN MOMITHII AMEPUKH SIBJISIOTh HEaOUSKUN 1HTEpeC JUIs Cy4acHOT
VYkpaiHu. A 3acTOCyBaHHS aMEPUKAHCHKOTO JOCBIIy €BOJFOIII KPUMIHAJIBLHOTO 3aKOHOIABCTBA-
Ma€ CTAaTH BAKIUBOKO CKIIAJIOBOIO MPOILIECY MepeOynoBH ASPKaBHOT MOJMITHKH YKpaiHH CTOCOBHO
00poTHOU TIPOTH OYAb-IKHUX MPOSBIB 3IIOUMHHOCTI HAOCHOBI MOJICPHOBHX TOTITUYHHUX TPUHIIMITIB
KPUMiHAJIBHOTO ITPaBa.
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