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THE CIVIL LAW REGULATION OF ORGANIZATIONAL FORMS
OF ADVOCATORY ACTIVITY ALONG WITH THE FOUNDING
LEGAL ENTITIES

The advocates play a significant role in everyday life, although, as a rule, only
those who use the services of advocates are aware thereof. At the same time, the role
of an advocate, as well as the importance of the institution of advocacy, varies in
many countries.

On January 12, 2023, the Verkhovna Rada of Ukraine adopted as a basis a draft law
On the Specifics of Regulating Business Activities of Certain Types of Legal Entities
and Their Associations During the Transition Period. This draft proposes to invalidate
the Economic Code of Ukraine, as well as introduce a transition period of 7 years for
the gradual termination of «enterprises» and their transformation into business entities.

These probable regulatory approaches, of course, cannot but affect
the organizational forms of advocacy, two of which involve founding an entity with
the status of a legal entity. At the same time, the expediency of effective regulation
of advocacy is beyond doubt, and the importance of the Institute of Advocacy in
Ukraine is difficult to overestimate.

Quite often, the advocates create legal entities in other organizational and legal
forms (in particular, limited liability companies) to provide legal services. In addition
to the specifics of registration of powers to provide legal assistance (a warrant can only
be issued by advocate, a advocatory bureau, or a advocatory association in accordance
with the requirements of the Law of Ukraine «On the Advocacy and Advocatory
Activity»), these legal entities are not required to notify in writing the relevant
council of advocates of the region within three days from the date of entering
relevant information in the Unified State Register of Legal Entities and Individual
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Entrepreneurs about their creation, reorganization or liquidation, as well as about
changes in the composition of participants. As it seems, in this context, taking into
account the special requirements for the constitutional guarantee of the possibility to
obtain legal aid and ensure its quality, the situation should be further improved by
introducing the necessary legislative changes.

In the course of reforms in Ukraine, it is necessary to preserve and consolidate
the essential role that advocates often play while ensuring the implementation
of the principles of the rule of law and the legality in society.

Key words: advocate, advocatory association, advocatory bureau, legal entity,
legal form, organizational form, advocatory activity.

HOpkeBnu 10. M., BoBk M. 3., 3asius O. C. LluBintbHo-nipaBoBe peryioBaHHsI
opranizaniiiHux ¢opm aIBOKATCHKOI TislJILHOCTI 3i CTBOPEHHSIM IOPUAUYHUX 0Ci0

AJTBOKaTH BiIIrparoTh BArOMY pOJIb y IIOBCSKICHHOMY XHTTI, X04a, SIK IPaBHIIO,
1 yCBiTOMJIIOIOTH JIMIIE Ti, IO KOPUCTYIOTHCS aJBOKAaTCHKUMH mociyramu. llpu
[IbOMY POJIb aJIBOKATA, SIK 1 3HAYCHHS IHCTUTYTY aJBOKaTypH, B Oararbox KpaiHax
pi3HUTHCS.

BepxoBHa Pana Ykpainn 12 ciuns 2023 poky IpHiHsIA 32 OCHOBY IIPOEKT 3aKOHY
IIPO OCOOIUBOCTI PEryIIOBaHHS MiIPHEMHUILBKOI AISTIBHOCTI OKPEMHUX BUJIB IOPH-
JUYHUX 0ci0 Ta iX 00’ eAHaHb y nepexigauii nepion. L{luM npoekToM 3anmponoHOBaHO
BH3HATU TaKHUM, IIO BTPATHB YUHHICTH, [OCHOmapChKUil KOIeKe YKpaiHU, a TaKokK
3aMpOBAUTH MEPEXiTHUN Tepion Ha 7 POKIB IS MOCTYIIOBOTO HPUITHHEHHS «ITijI-
MIPUEMCTBY Ta iX MEPETBOPEHHSI y TOCTIONAPCHKI TOBAPHCTBA.

Taki WMOBIpHI HOpPMATHBHI IMiJIX0/M, O€3yMOBHO, HE MOXYTh HE BIUIMHYTH Ha
opraHizamiiHi (GopMH aJBOKATCHKOI JIsUTBHOCTI, JIBI 3 SKHX IepeadadaroTh CTBO-
peHHst cy0’exTa 31 cTaTycoM IOpUIUYHOT ocodu. [Ipu 11bomy, JOIUIBHICTE e(hEeKTHB-
HOTO PEryJITIOBaHHS aJBOKATCHKOT JISITBHOCTI HE BUKJIMKA€ CYMHIBIB, a 3HAYCHHS
IHCTUTYTY aJBOKaTypH B YKpaiHi Ba)KKO MEPCOI[iHUTH.

JlocuTh 4acTo aJlBOKaTH CTBOPIOKOTH ISl HAJJAaHHSI TPABHUYHMX TOCTYT FOPUANYHI
ocobu B IHIINMX OpraHi3alifHO-NPaBOBHX (popmax, 30Kpema, TOBApUCTBA 3 OOMe-
JKEHOIO BiamoBimanbHicTI0. OKpiM 0coOnuBOCTe O(OPMIICHHS MOBHOBa)XCHb Ha
HAJIaHHS MPABHUYOI JOMOMOTH (OpAEp MOXKE BHIABATHCS JIMIIC aBOKATOM, allBO-
KaTChKUM O010po ab0 aJBOKAaTCHKUM 00’ €THAHHAM BiAMOBIAHO JO BUMOT 3aKOHY
VYxpainu «[Ipo anBokaTypy Ta agBOKaTChKy TisSUTBHICTEY), TaKi IOPUANYIHI OCOOH HE
MaroTb 000B’SI3Ky TTOBIIOMJISITH TIPOTSTOM TPHOX THIB 3 AHS BHECCHHS BiIIIOBIIHUX
BIJIOMOCTE# 710 €IMHOTO JIePKaBHOTO PEECTPY IOPUIANIHHUX OCIO Ta PI3UUIHUX OCI0 —
IIPUEMITB TTHCBMOBO PO X CTBOPEHHS, peopraHizaiio abo JIKBiIAIio, 3MiHY
CKJIaJly YYaCHUKIB BIIMOBIIHY pajy aIBOKaTiB perioHy. SIK BUIAETHCS, Y IIHOMY
KOHTEKCTI1, 3Ba)Kar0uu Ha 0COOIHMBI BUMOTH JI0 KOHCTHTYIIIHHOT rapaHTii MOXKJITHBO-
CTi ofiep>KaHHsI ITPaBHUYO] JOMOMOTH Ta 3a0e3nedeHHs ii SKOCTi, CuTyanis Mae OyTH
y MOJIAIBIIIOMY YIOCKOHAJICHA MIJISTXOM BHECEHHS HEOOX1THIX 3aKOHOJABYMX 3MiH.

VY xoxi pecopm B YkpaiHi HEOOXiTHO 30€perTH Ta 3aKPilHUTH Ty CYTTEBY POIIb,
SIKy a/IBOKATH 4acTO BiIrparoTh y 3a0e3MeUeHH] peaizallii NpUHIUIIB BEpXOBCH-
CTBa IpaBa Ta 3aKOHHOCTI B CYCHJIbCTBI.

Knrouosi cnosa: aosokam, adsokamcvke 00 €OHAHHA, A08OKAMCbKe DI0PO, 10pu-
OuuHa 0coba, opeanizayitiHo-npasosa Gopma, opeanizayiina gopma, ad8OKAmMcbKa
OIsIbHICMb.

Introduction. The advocates play a significant role in everyday life, although, as a rule,
only those who use the services of advocates are aware thereof. At the same time, the role of an
advocate, as well as the importance of the institution of advocacy, varies in many countries. At the
same time, it is worth paying attention to the fact that the powers of an advocate, organizational
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forms of advocatory activity, the importance of advocacy as a whole, etc. are undergoing changes
in almost every state during socio-economic transformations. It should also be noted that despite
the stormy times and the struggle of our state against the criminal armed aggression of russia, the
reforms in Ukraine do not stop.

Many scientists have devoted their works to the study of this problem, including: I. Hobechia,
I. Holovan, T. Fedchenko, N. Fokina and many others.

The purpose of the article is a research of civil law regulation of organizational forms of
advocatory activity along with founding legal entity and formulation of proposals to improve the
legal regulation of relevant relations.

Research results. On January 12, 2023, the Verkhovna Rada of Ukraine adopted as a basis a
draft law On the Specifics of Regulating Business Activities of Certain Types of Legal Entities and
Their Associations During the Transition Period. This draft proposes to invalidate the Economic
Code of Ukraine, as well as introduce a transition period of 7 years for the gradual termination of
“enterprises” and their transformation into business entities. This draft law is generally consistent
with the concept of updating the Civil Code of Ukraine. At the same time, the approach proposed by
the Concept is of particular interest to the fact that the Civil Code of Ukraine, as a fundamental act
of private law, which also regulates general provisions on legal entities, should define an exhaustive
list of their organizational and legal forms while simultaneously rejecting archaic constructions of
the legal entities (first of all, we are talking about enterprises) [1, p. 9]. These probable regulatory
approaches, of course, cannot but affect the organizational forms of advocatory activity, two of
which involve founding an entity with the status of a legal entity. At the same time, the expediency
of effective regulation of legal practice is beyond doubt, and the importance of the Institute of
Advocacy in Ukraine is difficult to overestimate.

Therefore, we consider it appropriate to divide this study into several blocks of problematic
issues.

The first block concerns the problem of the organizational and legal form of legal entities
that provide legal services. In particular, if we turn to foreign experience, then, for example, in
accordance with the German Federal Bar Regulation, limited liability companies whose business is
to provide consulting and representation in legal matters may be granted permission to practice law
as law firms. In Germany, only lawyers or representatives of relevant professions can participate
in the law firms [2]. In accordance with the Law “On the Advocacy of Poland”, a lawyer performs
professional duties in the lawyer’s office, in the lawyer’s group or in the association: 1) civil
partnership; 2) on the principle of a full company; 3) on the principle of a partnership or limited
joint-stock company [3].

In paragraphs 3.2.8 and 3.2.9, the State Classifier of Ukraine “Classification of Organizational
and Legal Forms of Management JIK002:2004” refers advocatory associations and advocatory
bureau to business entities. Therefore, we consider the conclusion about the independence of
their organizational and legal forms to be correct. And the point is not even that by the decision
of the Higher Administrative Court of Ukraine as of 13.11.2014, the State Statistics Committee
was obliged to develop changes and amendments to the classification of organizational and legal
forms of management by introducing separate positions for the organizational and legal forms of
“advocatory association” and “advocatory bureau” [4]. The independence of the organizational
and legal forms of “advocatory association” and “advocatory bureau” is confirmed in the literature
absolutely in the right way with such arguments, including the fact that, according to the provisions
of the Civil Code of Ukraine and the Law of Ukraine “On State Registration of Legal Entities,
Individual Entreprencurs and Public Organisations”, the requirements for the name of legal entities
are established, which should consist of an indication of the organizational and legal form and
the name (in this regard, the analysis of the Unified State Register of Legal Entities, Individual
Entrepreneurs and Public Organisations showed that the names of the studied legal entities contain
the words “advocatory association” or “advocatory bureau” and their names) [5, p. 91].

Despite this, we are forced to state that quite often, advocates create legal entities in other
organizational and legal forms (in particular, limited liability companies) to provide legal services.
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In addition to the specifics of registration of powers to provide legal assistance (a warrant can
only be issued by an advocate, advocatory bureau, or advocatory association in accordance with
the requirements of the Law of Ukraine “On the Advocacy and Advocatory Activity”), these legal
entities are not required to notify in writing the relevant council of advocates of the region within
three days from the date of entering relevant information in the Unified State Register of Legal
Entities and Individual Entrepreneurs about their creation, reorganization or liquidation, as well as
about changes in the composition of participants. As it seems, in this context, taking into account the
special requirements for the constitutional guarantee of the possibility to obtain legal aid and ensure
its quality, the situation should be further improved by introducing the necessary legislative changes.

The second block of problematic issues concerns the purpose of running advocatory
association (office). Thus, meanwhile, there is no unified approach to qualify the legal practice
and the activities of advocatory associations as entrepreneurial or non-entreprencurial one. When
investigating these issues, it is worth starting from the fact that such activities are directly related
to the provision of legal assistance. According to Clause 3.2. of the Decision of the Constitutional
Court of Ukraine No. 23-pri/2009 as of 30.09.2009, legal assistance is multidimensional, different
in content, scope, and forms, and can cover consultations, explanations, drafting of claims and
appeals, certificates, applications, complaints, representation, in particular in courts and other state
bodies, protection from prosecution, etc., and the choice of the form and subject of providing
such assistance depends on the will of the person who wants to receive it [6]. In some scientific
sources, the opinion is expressed that the bar associations’ activities belong to non-commercial
management [7]. At the same time, according to the requirements of the Tax Code, non-profit
enterprises, institutions and organizations are enterprises, organizations and institutions whose
main purpose is not to make a profit, but to carry out charitable activities and patronage and other
activities provided for by law [8]. Guided by this provision of tax legislation, other authors express
the opposite position, according to which an advocatory bureau and an association have no legal
grounds for obtaining the status of a non-profit organization. In addition, they also indicate that an
individual engaged in independent legal practice cannot be an entrepreneur within the framework
of such legal practice. At the same time, the current legislation does not prohibit an individual
engaged in independent legal practice from being an entrepreneur and carrying out other (other
than legal) business activities that are not prohibited by law [9].

In our opinion, the current legislation of Ukraine on the advocacy and advocatory activity
does not give an unambiguous answer to the question of whether legal practice (like the activities
of advocatory associations) is entrepreneurial or non-entrepreneurial. At the same time, it is
obvious that the advocatory associations’ activities are carried out for the purpose of making a
profit. In particular, as provided for by the current legislation of Ukraine, advocatory activity
is an independent professional activity of an advocate, and the advocacy of Ukraine is a non-
governmental self-governing institution that provides protection, representation and other types of
legal assistance on a professional basis, as well as independently resolves issues of organization and
activity of the advocacy in accordance with the procedure established by law. That is, to comply
with the principles of “independence” and “autonomy”, the funding is necessary. Accordingly,
the advocates (after founding an association) receive the necessary funding while directing their
activities to make a profit [10].

For some reason, from the analysis of the norms of the current legislation of Ukraine, it is
not considered possible to single out the constitutive features of advocatory associations that would
allow us to characterize their status:

— Is it an entrepreneurial or non-entrepreneurial organization?

— Is it necessary to create a system of executive bodies, or is it enough to assign such
functions to one of the advocates (for example, a managing partner)?

— Is every advocate obliged to participate in the association’s activities through their own
professional work, or can they limit themselves to a property contribution?

— Can an advocate participate in the activities of only one advocatory association? Is it
possible to be a member of several ones?
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— Can an advocate of an advocatory association also be a member of another law firm of a
different organizational and legal form, etc.?

In our opinion, it is unjustified to clearly regulate these issues at the level of the law, thus
limiting the principle of freedom of advocates as participants in civil and economic turnover. In this
regard, we consider it necessary to support the concept of contractual regulation of the specifics
of the advocatory activity within the framework of the advocatory association on the basis of the
agreement on establishing advocatory association, which shall establish the legal regime of the
property transferred thereto, the peculiarities of management, the use of the business reputation
of individual advocates, determination of entrepreneurial or non-entrepreneurial status etc. [10].

The third block concerns the specifics of state registration and problematic aspects in the
course of the activities of advocatory associations (bureau). In particular, studying the problems of
the creation and operation of advocatory associations in Ukraine, it is worth noting that according
to Article 15 of the Law of Ukraine “On the Advocacy and Advocatory Activity”, these belong
to legal entities created by the association of two or more advocates (participants), and act on
the basis of the charter. According to the current legislation of Ukraine, the requirements for an
individual who intends to obtain a certificate of the right to practice advocatory activity, as well as
the circle of persons who cannot be advocates, are defined.

Despite the above, the state registration of a advocatory association is carried out in
accordance with the procedure established by the Law of Ukraine “On State Registration of Legal
Entities, Individual Entrepreneurs and Public Organisations”, taking into account the specifics
provided for by the Law of Ukraine “On the Advocacy and Advocatory Activity”.

Thus, Article 17 of the Law of Ukraine “On State Registration of Legal Entities, Individual
Entrepreneurs and Public Organisations” defines the list of documents required for state registration
of legal entities, regardless of their organizational and legal form. In turn, according to Article 28
of the mentioned Law of Ukraine, an exhaustive list of grounds for refusal of state registration of
associations with the status of a legal entity is defined.

However, a number of issues are not legislated in detail, including, for example:

— Documents for state registration of the advocatory association were submitted by persons
whose legal practice was suspended (there are no direct formal grounds for refusing to carry out
such state registration in the Law of Ukraine “On State Registration of Legal Entities, Individual
Entrepreneurs and Public Organisations”);

— In the course of the activities of the advocatory association, one, several, or all of its
members have suspended their legal activities;

— A member of the association was convicted of committing a serious, especially serious
crime or a moderate crime, for which a penalty of imprisonment was imposed;

— A member of the association is recognized by the court as legally incompetent or with
limited legal capacity;

— A member of the association is deprived of the right to practice law;

— Association participant violated the requirements for incompatibility, etc. [11].

At first glance, the answer to these questions can be given based on a systematic analysis of
all legislative acts that relate to the sphere of regulation of the relations we have outlined.

However, based on the results of the analysis of the work results in the “Organizational
and Legal Forms” thematic subgroup of the “Modernization of Legal Regulation of Business
Conditions in Ukraine” Work Group under the Ministry of Justice of Ukraine, which took place
back in 2016, it was possible to verify not only the absence of a single structure and an exhaustive
list of organizational and legal forms, the existence of abnormal organizational and legal forms of
legal entities that are not such by nature or are no longer provided for by the current legislation,
but also that quite often state registrars mistakenly and variously interpret the legislation on legal
entities in practice. These problematic practical situations, by the way, relate not only to legal
practice in the form of bar associations.

Conclusions. Summing up, it is advisable to conclude that the lack of a single answer to
the questions we are studying in the context of the further legal fate of advocatory associations
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and bureau, in the context of the growing importance of the institution of advocacy and the need
to increase the guarantees of advocatory activity should not be considered the norm. In the course
of reforms in Ukraine, it is necessary to preserve and consolidate the essential role that advocates
often play while ensuring the implementation of the principles of the rule of law, legality and
democracy in society.
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