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PET'YJIIOBAHHS ITPAB JUTUHH 3A 3AKOHOJZABCTBOM €C:
HNEPEAYMOBHU TA OCHOBHI IPUHIIUIIN

VY crarTi npoaHamizoBaHi 0COOIMBOCTI CHCTEMH 3aXUCTy TIpaB TUTHHH B €Bporeid-
cbkoMy Cor03i Ta 11 CIiBBITHOIICHHSI 3 CHCTEMOIO 3aXKCTY ITPpaB TUTUHU Panu €Bponu.
Oco0OnuBa yBara npuaiieHa IpaBoBiif mpupoai Ta 3MicTy XapTii ocHOBHUX mpaB €C
ta KoHBeHIIi1 Ipo mpasa JUTHHU. ABTOPH TAKOXK MPOCIIiAKYBAIN Ta OXapaKTePH3yBaIn
PO3BHUTOK 3aKOHOJABCTBa €Bpormeiicskoro Coro3y came y cepi 3axXUCTy MpaB AiTel
Ta T€HE3UCYy HOPMATHBHO MPaBOBOI 0a3u caMme 3 TOYKU 30py JAHOI MPOOIEMAaTHKH.
Amnanizyroun JisuibHiCTh Pagu €Bponu y cdepi po3BUTKY AUTSIUOIO 3aKOHOAABCTBA
Ta 3aXUCTy iX 1HTepeciB 0aynMMO psi BIAMIHHOCTEH 3 HisUTBHICTIO caMoro €Bpornei-
cbkoro Coro3y. OCHOBHUI JIOTOBIp TIPO MpaBa JIOANHE € €BPOIICHCHKA COIliaibHa Xap-
Tist (ESC — nmepernsinyta B 1996 porii), nependadae 3aXUCT COLIAIbHUX MTPaB, 3 0CO-
OJIMBOIO YBAroro 70 paB TuTHHHU. 110 B 2006 porii PE 3amycTrmna nporpamy «I1o0ymyii
€Bpomny s jaiTed 3 niTbMmu» [IporpaMa nocimigyBaia 3a NPUHHATTIM Py JOKyMEH-
TiB, III0 CTOCYIOTEHCS ITPAB AUTHHH, HAJAI0UH MPAKTHIHI PEKOMEHIALI] JUTST JOTIOBHECHHS
00OB’SI3KOBUX €BPOIEHCHKHUX JIOKYMEHTi. ABTOPH ONPAIbOBYIOTh B JIaHI CTarTi, sIK
0coOMNHBI iHTEpeCH Ta MOTPEOH AiTeH, 110 3raayroThCs B 3akoHax €C mpo mpasa JiTeit
TaKOX BHOKPEMITIOIOTH BaXKJIMBICTh Y4acTi OaThKiB Ta OMIKYHIB UM iHIIMX 3aKOHHUX
MIPEACTAaBHUKIB, MTOCHIAIOYKCh Ha OOCTaBHHH, 3a SIKHX IIpaBa Ta 000B’ 3K HAJAIOThCS
omikyHaM aiteil. Huxde HagaeThest mepenik npuiiHsaTux Pagorto €Bponu 10roBopis, sKi
CTOCYIOTbCS PI3HUX KOHKPETHHX IMHUTaHb LIOA0 PErYJIIOBAHHS Ta 3aXUCTY MpaB AITEH.
AmnanizyeTbes AisiibHICTh Pagu €Bponu y cdepi pO3BUTKY IUTAYOTO 3aKOHOIABCTBA
Ta 3aXUCTY iX iHTepeciB. Takoxk B cTATTI 3p0o0IIeHNI aHAII3 MO0 TIYMaYeHHS TEPMIiHY
«IMTHHAY», a caMa II0 B 3aKOHOAaBCTBI €C HeMae €TMHOTO (POPMAaTLHOTO BU3HAUCHHS
«IOUTHHA» Hi B JOTOBOPAX, Hi B HIDKYHMX 3aKOHAX a00 MpereeHTHOMY 1paBi. B ocTan-
HiX a03arax crarTi 3po0JeHO aHajll €BPO3aKOHOJABCTBA Y cepl 3aXHUCTy MpaB JITeH
cTaja caMe CyZ0Ba IPAKTHKA CBPOIEHCHKOTO Cy/Iy 3 TIPaB JIFOIHH.

Knrouosi cnosa: €sponeticvie 3akonodascmeo npo npasa oumuru, Paoa €sponu,
oumuna, €sponeticoxuti Cors, €eponeticokuti cyo 3 npag arwounu, Konsenyis OOH
npo npasa OuMmuHu.
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Revutska I. E., Khokhlova I. V. Regulation of children’s rights under EU
legislation: prerequisites and basic principles

The article analyzes the peculiarities of the system of protection of children’s rights
in the European Union and its interrelation with the system of protection of children’s
rights of the Council of Europe. Special attention is paid to the legal nature and content
of the Charter of Fundamental Rights of the European Union and the Convention on
the Rights of the Child. The authors also traced and characterized the development
of the EU legislation on protection of children’s rights and the genesis of the statutory
framework from the point of view of the issue concerned. Analyzing the activities
of the Council of Europe in the development of children’s legislation and protection
of'their interests, there are differences in the activities of the European Union itself. The
main treaty on human rights is the European Social Charter (ESC, revised in 1996); it
provides for the protection of social rights, with particular attention to the child’s rights
of'the child. In 2006, the Council of Europe launched the program “Building a Europe
for and with children”. The program followed the adoption of a range of documents
related to children’s rights, providing practical recommendations to complement
the mandatory European documents. The authors specify in the present article how
the special interests and needs of children mentioned in the EU laws on children’s
rights also highlight the importance of the participation of parents and guardians
or other legal representatives, referring to the circumstances under which rights
and responsibilities are granted to guardians of children. A list of treaties adopted
by the Council of Europe, which relate to various specific issues on the regulation
and protection of children’s rights, is presented above. The activity of the Council
of Europe in the field of development of children legislation and protection of their
interests is analyzed. The article also deals with the interpretation of the “child”
concept and the fact that EU legislation lacks a formal definition of “child”, neither in
treaties, nor in laws or case law. The last paragraphs of the article contain an analysis
of the European legislation on the protection of children’s rights, i.e., the practice
of the European Court of Human Rights.

Key words: European legislation on children’s rights, Council of Europe, child,
European Union, European Court of Human Rights, UN Convention on the Rights
of the Child.

TeopeTHYHUMH, BiIIPABHUMHU TOYKAMH, SIK OCHOBHI MOMEHTH Ha SIKMX IPYHTYBaJacs yBara
aBTOpiB € €Bporeiichbke 3aKOHOJABCTBO MPO MpaBa TUTHHU Ta ICHYIOUl MOJOKEHHSIX Ha Hallio-
HAIBHOMY Ta MDKHApOIHOMY piBHAX. Hare mociimkeHHs BapTo OYaTh 3 KOMIICTCHIIiS €BPOIICH-
CBKOTO IUTSYOro mpasa. Konm mMu 3ramyemo «EBponeichbke 3aKOHOJABCTBO IO MPaBa JUTHHI,
MH MaeMO Ha yBa3i IEpBUHHI JKepesa pasa (JI0roBopH, KOHBEHIIIT) Ta BTOPUHHI JDKepela mpasa,
3anpoBajpkeHi Panoro €Bporu (PE) ta €pponelicekum Corozom (€C), a Tako TpereICHTHE
paBo. Y BIAMOBIIHUAX BHUITAJIKaX MU IMOCHJIAEMOCS Ha IHIIN €BPOIEHCHKI JpKepena, sIKi BIUTHHYIIH
Ha PO3BUTOK €BPOIEHCHKOTO 3aKOHOABCTBA PO MTPaBa TUTHHH, BKIIOYAIOUH KIIFOUOBI TOKYMEHTH
MIPUKAHSATI Ha MOJIITUYHOMY PiBHI, KEpiBHI IPUHITUIIH Ta 1HIII HEOOOB’I3KOBI a00 IPYTrops/IHi mpa-
BOBI1 IHCTPYMEHTH.

Jlitn € B mepury yepry BIACHUKAMH Ta 0e3MOCEpeIHIMH BOJIOAIIBISIMH CBOIX MPaB Ta iHTE-
peciB, a He TUTBKU 3aXUIIECHUMH oco0aMy. BoHM MaioTh mpaBo Ha BCi MpaBa JIIOAUHU, OCHOBHI
mpaBa i MANaAal0Th MiJ] Jil0 KOHKPETHUX MOJOKEHb BUXOISYH 3 X KOHKPETHUX XapaKTEPUCTHUK.
VY 3B’s3Ky 3 OOMEXCHOIO Ji€3[aTHICTIO JiTeH, 3HaYHA YaCTHHA €BPOMEHCHKOTO MPELEEHTHOIO
IpaBa IMOXOAUTh BiJI CYIOBHX MPOIECIB, MOPYIICHUX OaThbkaMu a00 1HITMMU 3aKOHHIMH MTPEACTaB-
HUKaMH JiTei. ABTOPH K ONPaLlbOBYIOTh B AaHIl CTATTI, IK 0COOJIMBI iHTEpecH Ta NoTpedu IiTeil,
110 3raayloThes B 3akoHax €C mpo mpaBa JiTell Tako)K BUOKPEMITIOIOTh BXKIIUBICTD YIaCTi OAaTbKiB
Ta OIIKYHIB UM 1HIINX 3aKOHHUX MPEACTABHUKIB, TOCHIAIOYNCH Ha 00CTaBHHH, 3a SKHUX TIpaBa Ta
000B’SI3KM HAJAKOTHCS OMIKYHaM JITCH. Y TaKMX BHIAIKaX 3aCTOCOBYETHCS MiAXIM, 3aKPITUICHHHA
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y Konsennii OOH mnpo npasa nutuan (KoHBEHINsS Mpo MpaBa JUTHHHU), a caMe TP BUKOHAHHI
0aThKiBCHKHX 000B’SI3KiB OCHOBHI IHTEpECH TUTHHH (TIEPIII 32 Bce) MOBUHHI PO3IISIATHCS SIK TTep-
o4eproBuii (hakTop, a 3AaTHICTh JUTUHU PO3BUBATUCS TIOBUHHA JisATH [1].

[Ipobnema GesmocepelHO BUHHUKAE 1€ 3 MOMEHTY TJIyMaueHHsS camoi MOHATIHHOI 0asu.
«ntrHa» sk ocoba.» Y crarri 1 KoHBeHII1 npo npaBa JUTHHU 3a3HAYCHO, IO «IUTHHA — 1€
0co0a, sika He TOCSTIIN BiCIMHAIIATHPIYHOTO BiKy». B naHuii yac 1ie opuanyHuii mapamerp, K
BHUKOPHUCTOBYEThCS B €BpOIIi, 11100 BUSHAYUTH, XTO € TUTHHOIO.

V¥ 3akoHonaBcTBl €C HeMae €AMHOTO (HOPMAIbHOTO BU3HAYEHHSI «IUTHHA» Hi B IOTOBOpaXx,
Hi B HIDKYHX 3aKOHAX a00 MpeleICHTHOMY ITpaBi. BU3HAYCHHS TUTUHH MOYKE 3HAYHO BIAPIZHITUCS
B paMKax 3akoHomaBcTBa €C, 3aJIe)KHO BiJl PErySITOPHOTO KOHTEKCTy. Hampukianm, 3akoHOmaB-
cTBO €C, IO PETyYIIOE MPaBo Ha BiTbHE NepecyBaHHs rpoManstH €C Ta WieHiB iX ciMell, BU3HaUa€e
«UTEH» K TIPAMUX HAINAIKIB, «IKi He Jocsmiu 21 poky abo nepeOyBaroTh Ha YTPUMaHHI», 10
IO CyTi € O10JIOTIYHOI0 Ta EKOHOMIYHOIO KOHIIETIIII€I0, @ HE IPYHTY€EThCS Ha (DaKTi MEHIOCTI [2].

Jesiki 3akorn €C HAAUIAIOTH PI3HUMH MPaBaMHM JIITSH B 3aJIeKHOCTI B BiKy. Hanpukmnan,
Hupextusa 94/33/€C npo 3aXucT MOIO/I Ha poOoTi ([IMpeKTHBa MPo 3aXUCT MOJIOJMX MpaIliBHHU-
KiB), SIKa PETYIIOE JOCTYTI iTeH 10 O(IIiifHOTO MpaleBIaITYBaHHS Ta YMOBH B AepKaBax-wWICHAX
€C, po3pizHsie «Monoay 0co0y» (3araiibHe MOHSTTSI 3aCTOCOBYETBCS J10 0Ci0 BikoM 710 18 pokiB) Ta
«miUTTKIBY (0cib BikoM He MeHiIe 15 pokiB, ane BikoM 10 18 pokiB, siki Oinblie He HABYAIOTHCS
B 000B’s3KOBiH (3araJbHOOCBITHIN) 1IKOMI) Ta «AiTel» (0coOu BikoM a0 15 pokiB, ik 0coly, sgka
B 3Ha4Hii Mipi Oyae BUKITIOueHa 3 o¢iliifHOro nparesnamryBanHs) [3].

B inmmx cdepax mpaBa €Bponeiicbkoro Coro3y, 30kpeMa, konu HopMu €C I0TOBHIO-
IOTh HOPMH 3aKOHOJIABCTBA JCPKaB-WICHIB (BKIFOYAIOUN COIliajbHE 3a0€3IICUCHHs, MIrpallifo Ta
OCBITY), BU3HAYCHHS OHSATTS «IUTHHAY MIPHUIIAIA€ Ha HAIlIOHAIBbHE 3aKOHOIABCTBO. Y IIHX BUIIA]-
KaXx 3araJbHONPHIHATHM € BU3Ha4eHHs KoHBeHIIIi Ipo paBa IUTHHH.

VY 3akoHOmaBCTBI Pamy €Bpony BU3HAUCHHS TUTSINX IIPABOBUX JOKYMEHTIB B TICPIY YSpPry
BHUKOPHCTOBYETHCS BiIMOBIAHO 10 KoHBEHIIIT ITpo npaBa AUTHHM «TUTHHAY. [IpuKIaan BKIIOYAIOTH
crartio 4(d) Konsentiii Pagu €Bporu mpo 60poTh0y 3 TOPTiBIEHO JH0IME Ta cTarTio 3(a) KonBeH-
uii Pagn €Bpomny mpo 3axucT AiTel BiJ CEeKCyalbHOI eKCIUTyaTanii Ta CeKCyaJbHOTO HACHIBCTBA.
€Bporieiicbka KoHBeHIIis 3 npaB JroauHu (€KI1J1) He MicTUTh BU3HAYCHHS TUTHHH, aje cTarTs |
BHUMAarae BiJ| JIep)KaB HaJIULITH MpaBaMu BiAmoBigHO g0 KoHBeHIii «BciM ocobam», siki mepeody-
BalOTh MiJ ixHbOIO Iopucaukuiero. Crarra 14 €KIUI nepenbavae 3aificHEHHS paB, BUKIAJCHUX
y Konsenuii [4], «6e3 Oyab-aK01 TUCKpUMIHAL1», TAKOT sIK IUCKPUMIiHALlis 3a BiKOM [5].

€Bp0neﬁcm<m71 CyZ 3 IIpaB JOIUHU (€CHJ'I) mpuiiMae 3as8BKU, MOAAHI BiJl IMEH1 AiTel pi3-
HOTO BiKy. Y CBOEMY MPELE/ICHTHOMY IpaBi BiH 3aCTOCOBY€ BH3Ha4eHHsS KoHBeHIIi mpo mpasa
IUTUHH IOAO IiTeH Ha Hl,I[TpI/IMKy TyHKTY PO HEIOTPHMAHHS 18-piunoro Biky. Te sk came crocy-
€Thcs €Bpornelickkoi comianbHoi xapTii (ESC) Ta 11 TiymadeHHsS €BpONEHChKO0 KOMICIEIO 3 COIli-
anpaUX TIpaB (ECSR) [6-8].

1o cTocyeThCs IEpeayMOBH €BPOIIEHCHKOTO TUTSYOTO 3aKOHOIABCTB, Mo. binbiia yacTnHa
€BPOTICCHKOTO 3aKOHOJIABCTBA PO Tpasa Jiteit po3podieno €C. Kpim OOH, kisbka 1HIIUX MiX-
HApOJHUX IHCTUTYIH, BKIIOYaloun [ aa3bky KOH(EPEHII0 3 MIXKHAPOJHOTO MPUBATHOTO IPaBa,
NPUITHATIN BaXKJIMBI aKTH, sIKi I1¢ OiblIe CIPUATIMYTh PO3BUTKY €BPOIMEHCHKOrO IpaBa. Xo4a Ii
MDXKHApPOJHI HOPMATHBHI paMKH JIOTh HE3aJIC)KHO OJIMH Bijl OHOTO, Mi’K HUMU BCTAHOBIIOETHCS
Bce Oinbiie 38’ s13KiB. MibkiHcTHTYLI#HA criBiparst Mixk €C € 0co0IMBO PO3BHHYTOO.!

€pporneiicbkuii Coro3: MOCTIMHO MPaLOE B HAMPSIMKY PO3BUTKY AUTSYOTO 3aKOHOIABCTBA
Ta cdep 3axXUcTy mnpas Ta iHTepeciB AiTell. Po3BuTok npas aiteit B €Bpocoro3i MoCTynoBO 3MiHIO-
BaBCsl B OfHIN cdepi. €Bpomeiicbke TUTSIYE MPAaBO TPAJHUIIAHO 30CEPEIKCHO B MEPIIY Yepry Ha
BHPIIICHHI JICSKUX ACMEKTiB OiIbII NIMPOKKUX, CKOHOMIYHUX 1 MOJITHYHO MOTHBOBAHUX 1HIIIATHB
O/I0 AITeH, HANMPHUKIAJ, y chepax 3aXHCTy MpaB CIOKHUBAUiB 1 BUIBHOTO NEPEeCyBaHHS JIFONCH.

! JTuBiTHCsI, HATIPUKIIAJL, IVIaBY 5, B SIKiii OMHCYEThCs, K CiMeiiHe 3akoHoxaBcTBO €C Mo HE3aKOHHE BUBE3CHHS
nitei yepes kopaonu npaioe 3 Konsenuiero Big 25 xoBTH 1980 poky npo HUBLIBHI aClIEKTH HE3aKOHHOTO BHUBE3EHHS
niteit 3a kopaoH (I"aa3bka KOHBEHIIIs).
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OjHaK OCTaHHIM YacoM YIIPABIiHHs MpaBaMHU JITEH OyJ0 YaCTHHOK OUIBII CKOOPJAMHOBAHOTO
nopsnKy aennoro €C, 3aCHOBaHOTO Ha TPHhOX KirouoBHX eranax: [9] [10]

* 3anpoBajpKeHHs XapTii OCHOBHUX MpaB €Bporelicbkoro Coro3y;

* HaOyTTa unHHOCTI JlicaboHChKOTO ToTOBOpPY B rpynHi 2009 poky;

* mpuitHATH noBigoMIIeHHs Komicii mpo ocobnmBe cTaHOBHIINE AiTeH Y 30BHIMIHIX JisX €Bpo-
neiicekoro Coro3y Ta kepiBHi npuHIuny Pagu €C 1mo10 3a0X04eHHs Ta 3aXUCTy MPaB TUTHHU.

Iepmoro BiXow cTano 3ampoBaKCHHs XapTii oCHOBHHUX MpaB €Bpomneiicbkoro Corosy
y 2000 poui. 3 MoMeHTy HabpaHHs unHHOCTI JlicaboHckkuM toroBopom 1 rpynus 2009 poky Xap-
Tisf Majla TakKui caMHid TIpaBOBHA cTaryc, sk 1 goroBopu €C (ctarts 6 JoroBopy npo €Bpormnei-
cekuit Coro3 (L1Y). Xaprist 30608’ s13ye €C Ta Horo AepKaBH-WICHU 3aXUIIATH MpaBa, 3aKpiIlicHi
B HOMY IIpH BIPOBaKeHHI 3aKkoHOmaBcTBa €C. Brieprire Xaprisi 0CHOBHUX IpaB €BPONEHCHKOTO
Coro3y JOKJIaJHO MOCUITAETHCS Ha TIpaBa TUTHHU Ha KOHCTUTYIIHHOMY PiBHIi, BU3HAIOUH, 30KpeMa,
MIPABO JIiTEH BIJIBHO OpaTh ydacTh y 000B’S3KOBiH OcBiTi (cTarTs 14(2), 3a00pOHY NUCKPUMIHAIT
3a BikoM (ctarTst 21) Ta 3a00pOHY eKCIuTyaraTopchkoi quTsyoi mpaii (crarts 32). BaximBuMm ere-
MEHTOM € Te, 0 CTaTyT MICTUTh KOHKPETHE TMOJIOKEHHS MPO TpaBa TUTHHU (cTarts 24). Y 1mii
CTaTTi BUKJIACHO TPH KIIOYOBI MPUHIMIIN MTPaB JiTeil: MPaBo Ha BiIbHE BUPAXKCHHS CBOET TYMKH
BIZIMOBiTHO 0 TXHBOTO BiKy Ta 3pinocTi (MyHKT 1 crarTi 24); mpaBo OpaTu A0 yBaru cBoi OCHOBHI
iHTepecH (IepIll 3a BCe) SK MEePIIOUYEproBUi PO3IIILA Y BCIX 3aX0/axX, OB SI3aHUX 3 HUMU (IIyHKT 2
ctarTi 24); mpaBo Ha PETyJspHUIN, 0COOUCTHH 1 MpsIMHIA KOHTAaKT 3 0oOoma OaTbkamu (IIyHKT 3
crarti 24) [11].

Jlpyroro KirouoBOr0 Bixoto ctaB JIicaDOHChKHIA TOTOBIP, SIKUH, SIK YXKE 3raJyBajiocs BUIIIE,
HaOyB unHHOCTI 1 Tpymast 2009 poky. Lleit JOKyMEHT IpUBIB 10 3HAYHUX IHCTUTYIIHHUX, TPOLIE-
IYPHUX Ta KOHCTHTYLIHHHUX 3MiH y €Bpornelichkomy Co103i IIISIXOM BHECSHHS 3MiH 10 JloroBopy
PO 3aCHYBaHHS KOJMHUIITHHOTO €Bpornelickkoro CriBroBapucTBa (HUHI BioMoro sik J{oroBip mpo
(dyHKkmionyBanHs: €Bporneiicbkoro Corosy). Li 3MiHM 3MIHWIK 371aTHICT €C CIPUATH 3aXUCTY
IpaB JiTeH, He B OCTAHHIO YEPTy, BU3HAYAIOUH «3aXHUCT MPaB IiTeH» SIK OHY i3 3arajJbHHUX 3asB-
nenux 1ted €C (crarts 3(3) TSI) ta BaxmBui (akTop y MOMITHIN 30BHIMIHIX BiqHOCHH €C
(ctrartst 3(5) TSW). TSWS Takox MICTUTh JOIaTKOBI KOHKPETHI MIOCUIIAHHS HA JITEH, 1110 JI03BO-
JSIFOTH BXXMBATH 3aXOJiB /Ul OOPOTHOM 3 CEKCYalbHOIO GKCIUTyaTalli€l0 Ta TOPTIiBICIO JIOABMHU
(crartst 79(2)(d) ta crarTa 83(1)) [12—13].

B pesynbrari Oyna mpuitasta Jupextusa npo 00poTs0y, 3anodiranHs Ta 60poTh0y 3 cek-
CyaJIbHM HAaCHJICTBOM HaJl IiThMH, CEKCYaJIbHOIO €KCILTYaTalli€l0 Ta JUTSIYO MopHOTrpadiero,
BKJIFOYAFOUH TTOJIOKCHHS, 1[0 CTOCYIOThCS KOHKPETHUX HOTpPeOd MiTel-KepTB. AHAJOTIYHO, HOBA
IPEKTHBA, 1[0 BCTAHOBJIIOE MiHIMAIIbHI CTaHAAPTH MPaB, MIATPUMKH Ta 3aXHUCTY KEPTB 3JI0UYHHIB,
HAJla€ TITSIM HU3KY MPaB Ta 3aC001B 3aXHCTY.

TpeTs BakaMBa Bixa Oyina Ha OUIBII CTPATETIYHOMY, OJITHYHOMY PiBHI, CITOYaTKy B KOH-
TEKCTI OPSIKY JCHHOTO 30BHINTHBOTO CIiBpoOiTHUIITBA €C, a TOTIM 1 1010 BHYTPIIIHIX CIIpaB.
VY npoMy KoHTeKcTi Pana €Bpomneiickkoro Corosy npuiiHsiia kepiBHi npuHIUIU €C 1M0/10 320X0-
YeHHS Ta 3aXHCTy TpaB JiTel, a €Bponeiicbka Kowmicis npuiinsuia [ToBinomienus «bepydn 1o
yBaru OCOOJMBE CTAHOBUINE JITeH y 30BHIIMIHIX IisgX €Bponeiicbkoro Coo3y», METOI SIKOTO
€ OCHOBHI TipaBa Jiiteil y aisutbHOCTI €C 110710 KpaiH, 1o He € wieHamu €C. Tak camo B 2011 pomi
€Bporneiicska KoMmicis npuitHana AuTsunii nopsaok aenuuit €C, skuil BU3HaYa€e KIIOYOBI MPiopH-
TETH JUI PO3BUTKY JUTSYOIO 3aKOHOJABCTBA Ta MOJITUKHU B JeprkaBax-uneHax €C, mo nependa-
Yaja 3aKOHOJIaBYi MPOICAYPHU 3aXUCTY IITCH, BKIIOYAIOUN IPUHHATTS 1i€l IUpeKTUBY mpo mpasa
xKepTB [14-16].

HemronaBHo 1ie Oys0 IOMOBHEHO NPHUIHATOW KoMici€ro KOMIUIEKCHOIO CTpaTerico mij-
TPUMKH JIepKaB-wICHIB y 00poThO1 3 O1THICTIO Ta COIIAIbHOKO 130JISIIIEI0 32 JOTTOMOTOFO cepii Al
Yy PaHHBOMY JAMTHHCTBI (JUISI JiTE€H BIKOM JIO 6 POKIB Ta MOJIOAIIOTO IIKIIBHOTO BiKY). Ls iHimia-
THBA, HE Ma€ IOPUINIHOT 000B’I3KOBOT CHITH, alie OOM/IBI MatOTh 3HAYHI HACIIIKY JUT BU3HAYCHHS
Oa)xaHoTO CTI0CO0y MPUIHATTS HOPMATHBHO-METOAWYHOTO IMIIXOAY 0 AUTSIYOTO 3aKOHOIABCTBA
€C, sixuii TicHO 1MoB’si3aHMiA 3 KOHBEHITIEI0 PO MTpaBa IUTHHHM 1 0a3y€eThCs Ha BCEOIYHOMY 3aXUCTY
JiTel, mpaBa Ha y4acTh Ta 3amo0iraHHs AucKpuMinanii [17].
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€C Moxe mpuiMaTH 3aKOHH TUTHKH B TOMY BHITAJKY, SIKIIO BiH JIEJIETY€ MTOBHOBAXCHHS
noroBopamu (ctarti 2—4 TPRK). Ockinbku mpaBa JIiTel OXOIUTIOIOTH CEKTOpH, KoMiteTeHinis €C
MMOBMHHA BU3HAYATUCS B KO)KHOMY KOHKpETHOMY BHUNaJKy. Ha choromuimHii neas €C 3aiiicHIoE
IIPOKY 3aKOHOAABYY JIiSUIBHICTh Y HACTYIHHUX cepax, M0 MAIOTh BAKIMBE 3HAYCHHS JIJIS ITPAB
JUTEN:

* 3aXUCT JJAHUX Ta 3aXKCT NPaB CIIOKHBAYiB;

* IPUTYJIOK Ta Mirparis;

* CIIIBPOOITHULITBO B IUBUIBHUX 1 KpUMIHAIBHUX CIIpaBax.

Crartsa 6(1) LIY Ta crarta 51(2) Xaprii ocHOBHUX IpaB €Bporeiicbkoro Coro3y cTBep-
JDKYIOTB, 0 XapTist He po3muproe KomieTeHi1 Coo3y, He BCTAHOBIIOE HOBI TIOBHOBAKCHHS 200
3apaanHs 111 Coro3y ab0 BHOCHTH 110 HUX 3MiHU. [TonoxenHs Xaptii aapecoBani iHcTUTyIisIM €C
Ta JIep’KaBaM-4wIeHaM y Tild Mipi, B IKiii BOHH IMIUIEMEHTYIOTh 3aKOHOIaBCTBO Coro3y. Xoua 1osio-
KeHHs XapTii 3aBkau € 000B’s13k0BUMHE 17151 COI03Y, BOHH € IOPUIMIHO 000B’I3KOBUMH JIHIIC IS
JepKaB-wICHIB, SKIIO BOHH JIIOTh Y MEXaX €BPOIEHCHKOTO 3aKOHOIaBCTBA.

Y KO’)KHOMY 3 HACTYITHUX PO3/I1IIIB HABEIEeMO KOPOTKH orsit komnereHIii €C y chepi, sika
JOCITIKY€ETHCS B I CTATTI.

Amnanizyroun aisutbHiCTE Pagu €Bponn y cdepi po3BUTKY TUTAIOTO 3aKOHOIABCTBA TA 3aXH-
CTy iX iHTepeciB 6auuMo psJ BIIMIHHOCTEH 3 AisTbHICTIO camoro €Bporneiicbkoro Corozy.

Ha Bigminy Bin €spomneiicekoro Coro3y, Paga €Bponu Mmae 4iTkuif MaHIaT Ha 3aXUCT
i mpocyBaHHs NpaB TIOAMHU 3 MOMEHTY oro cTBopenHs. |i HaliBasIuBilMii JoroBip Npo npasa
monuHu , KoHBeHWIs Mpo 3aXUCT NpaB JIIOAWHU 1 OCHOBONOJIOMKHUX CBOOOJ, TaKOXK BiJloMa K
€Bpornelichka KOHBeHIIis 3 paB aroquau (€KIL), sixa Oyna patudikoBaHa BCiMa IepKaBaMu-diie-
Hamu P€ 1 MICTUTH KOHKPETHI MOJOKECHHS MO 3aXUCT AiTed. HalOimpIn BaKJIMBUMH 3 HUX €:
crarts 5(1)(d) 3a sikoro mepeadavYaeThCsl 3aKOHHE 3aTPUMAHHS JIMTHHH 3 METO OCBITHHOTO HAr-
nsy; crartst 6(1) oOMexye paBo Ha CIIpaBeUIMBI Ta TPOMAJICHKI CITyXaHHS, SKIIO [1e HEOOX1THO
JUIS 1HTepeciB HenoBHOMITHIX; mpotokoi 1 no €CIIJI; Crarts 2 JlonaTKoBOrO MPOTOKOIY Mepe-
Oavae MpaBo Ha OCBITY 1 mepeadavae, Mo AepKaBU-YWICHH TTOBUHHI MOBAYXKATH PEIiTiiHI Ta (iso-
co(chbki mepekoHaHHs 0aThKIB 11010 BUXOBaHHS CBOIX jaiTed. KpiM Toro, BCi 3araiibHi MOJIOKCHHS
€CIUI nommproloThCs Ha BCIX JIFOJICH, B TOMY YMCII 1 Ha JiTeid. bararo 3 HUX 0COOIMBO Ba)JINBi
JUISL JITEH, Taki SK cTaTTs §, sika TapaHTye MpaBO HA MIOBAry J0 MPHUBATHOTO i CIMEIHOTO JKUTTH,
1 cTarts 3, sika 3a00pOHSIE KaTyBaHHS 1 HEIIOJCHKE, 110 MPUHIIKYE T1IHICTh, TOBO/HKEHHS 1 MOKa-
panus. €CIUI po3poOuB MKUPOKY MPELEACHTHY NPaKTUKY MIONO MPaB JUTHHH, YacTO MOCHIIAIO-
4yich Ha cBOI0 KOHBEHII10 PO MpaBa JUTHHH, 30CEPEIKYIOUHCh Ha MO3UTHUBHUX 3000B’I3aHHSAX,
BukinaneHux y nonokeHHsx €CIIJIL. Opnax €CILI po3misinae 3asiBKU B KOXKHOMY KOHKPETHOMY
BHIIAJIKY 1, TAKMM YMHOM, HE Hajiae€ BCEOIUHOTO OISy MpaB JiTed BianosigHo qo €CILI.

[HIME OCHOBHUI JTOTOBIp MO TMpaBa JIIOJAUHU € €Bporeiicbka comiansHa xaprtis (ESC —
neperisiHyTa B 1996 portii), nmependadae 3axucT COIIaIbHUX TPaB, 3 0COOIMBOIO YBAaror J0 Mpas
TUTHHH. /IBa H10T0 IOMOKEHHS 0COOIMBO BaXKIIMBI TSt TipaB AUTHHH. CTaTTs 7 ependavae 3aXucT
JUTEH Bl EKOHOMIUHOI eKcIlyarailii, a ctartsi 17 roBOpUTh, IO JIEpyKaBU MOBHHHI BXXHBATH BCiX
HAJIC)KHUX 1 HEOOX1THUX 3aXO0JIiB JIJIs 3a0€e31eueHHs TOTO, 00 AITH OTPUMYBaJIM HEOOXiTHY J1OTIO-
MOTY, MiATPUMKY, OCBITY 1 MiJITOTOBKY (BKJIFOYAFOYM OC3KOIITOBHY IMOYATKOBY 1 CEPEIHIO OCBITY)
1 47151 3aXUCTy JiTel Ta MOJIOAI BiJ] 3HEBATH, BiA yCiX (JOPM HACHUIIBCTBA Ta EKCILTyaTalii, a TAKOX
3a0€3MeUnTH 3aXUCT JiTeH, SKi He OTPUMYIOTh MIATPUMKH Bifl CBOiX ciMel. Bukonanusa €Bpomneii-
CBKOI COLIaJIbHOI XapTii KOHTPOMIOEThCA €BPONEHChKo0 KoMicieto 3 comianbuux mpas (ECSR),
sIKa OLIHIOE aJIeKBaTHICTh HALlIOHAJILHOTO 3aKOHOAABCTBA Ta MPAKTUKH 3 €BPONEHCHKOI0 COLialb-
HOIO XapTI€I0 32 JOMOMOTOI0 IPOLEAYPH MCEBIO-KOICKTUBHOI CKapri ab0 HaIlioOHaJIbHOI mpolie-
JIypH 3BITHOCTI Bijl He3aJeKHUX excrepTis [18—19].

Kpim Ttoro, P€ npuiiHsuta psiia iHIIAX JTOTOBOPIB, SIKI CTOCYIOTHCS PI3HMX KOHKPETHHX
MUTaHb IOJI0 PETYIIOBAHHS Ta 3aXHUCTY NpaB HiTeil. TakuMu SBISAIOTHCS:

KoHBeHI1ist Ipo MpaBOBUH CTATYC JIiTEH, HAPOHKSHUX 1032 IUTF0ooM [20];

KoHBeHI1ist Ipo YCHHOBJICHHS HiTeH, neperisiayTa B 2008 pori [21];

KonBeH11ist ipo TuTsdi BigHOCUHHE [22];
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KoHBeHI1is1 Ipo 3Mi1HCHEHHS NIpaB AUTHHU [23];

KoHnBenttist Pagu €Bponu nipo 3axuCT AiTel BiJl CEKCyallbHOT eKCIUTyaTallii Ta CeKCyaabHOTO
HacwibcTBa (JIaHCapOoTChKa KOHBEHITis) [24].

Haperri, Ha monmiTHaHOMY piBHI cITijf 3a3Ha4MTH, 1m0 B 2006 pomi PE€ 3anmycrtuina nporpamy
«IloOyny#t €Bpomy s miTe# 3 AITBMUY, KA CIYyKUTh TPAHCBEPCATIBHUM IUIAHOM AiH JUIA BHpi-
IICHHS MTUTaHb MpaB JiTeH, BKIIOYAIOUM NPUHHATTS HOPMOTBOPYUX IHCTPYMEHTIB y psilii cdep.
[ToTouHi npiopUTETH 30CEPEIKEHI HAa YOTUPHOX KIIIOUOBUX HaMpsiMKax: [25-26].

* POCYBAHHA MOCIYT 1 CUCTEM, APYKHIX A0 AiTEH;

* JIIKBiJaIist BCiX OpPM HACHIIBLCTBA IIOJIO JIITEIH;

* rapaHTyBaHHS IPaB BPA3IUBUX AiTeH (0COOIUBO THX, SIKi IIOBHHHI OyTH 3aXHIIICHI);

* CIIPUSIHHS y4YacTi y 3aXUCTI MPaB JITCH.

OcHoBHOIO MeTOI0 [IporpaMu mpaB giTeil € MATPHMKA BIPOBAKEHHS MKHAPOIHUX CTaH-
JIApTIiB TIpaB JIiTeH ycima JepkaBamMu-wieHamMu PE 1, 30kpema, cripusiHHS iMruieMenTanii KonBeH-
I1i1 PO MpaBa JUTUHH, BKa3yIOUH Ha 11 HABaKITMBIII MPHHIIMIIN: 3a00pOHA JTUCKPUMIHAIIIT, TIPAaBO
Ha JKUTTS 1 PO3BUTOK, TOJIOBHHUI 1HTEpEeC TUTHHH (TIEPIII 32 BCE) K MEPIIOYSPTOBUI (DaKkTop, SIKHHA
MOBHUHEH OyTH BpaxoBaHUI 0c00aMu, SKi IPUIMAIOTh PIllICHHS, 1 TTIPaBo IiTei OyTH MOTyTHMH.

ITporpama nociigyBana 3a IPUHHATTAM psiy JOKYMEHTIB, IO CTOCYIOTBCS NpaB AUTHHU,
HAJIAI0YM MPAKTUYHI PEKOMEHJAMI{ IS TOTOBHEHHSI 000B’I3KOBUX €BPOIECHCHKUX JTOKYMEHTIB,
BKJTIOUAIOUH:

* peKOMEHIalli] 1010 PaBOCYIIS, APYHKHBOTO 110 JiTei [27];

* peKOMEH/IaIlii 00 OXOPOHU 37IOPOB’ s, IPYKHBOTO 0 JiTeH [28];

* pEKOMEHJIAIIIT 11010 KOMIUICKCHUX HAI[lOHAJIBHHUX CTPATEriil 3aXUCTy JNITCH BiJ HACHIIb-
ctBa [29];

* pEKOMEH/IAIIIT 0/I0 NPaB JITeH Ta COMALHUX MOCIYT, APYXKHIX JT0 JaiTeit Ta cim’T [30];

* PEKOMEH/IAITis MO0 y4acTi JiTel Ta Mool BikoM 1o 18 pokis [31].

TaknMm 4nHOM, ITpOTpaMa TapaHTyBaja, 0 €BpoIa Bigirpae IEHTPATbHY POIb Y BCTAHOB-
JICHHI CTaHJAPTIB JIJIsl 3aXUCTY Ta 3AIMCHEHHS JIThMHU CBOIX TpaB, a X iHTepecH OyiH mepiodep-
TOBHMH 32 JIOTIOMOTOIO0 Pi3HUX NMPaBOBHUX 3ac00iB Ta iHCTpyMEHTIB. [Iporpama Takox cripsiMoBaHa
Ha miaTpumKy iMmuiemenTanii €CILJI ta €Bponeiicskoi comianbHOI XapTii Ta MPOCyBaHHS 1HIINX
ICHYIOUHX MIPAaBOBUX 1IHCTPYMEHTIB PE, 1m0 cTocytoThes AiTel (ydacTb, 3aXUCT Ta OCHOBHI MPUH-
[IUTH Ta TpaBa), MOJIOAL Ta cimeii [32].

AHaitiz eBponeichkoro auTsa4oro 3akoHonaBcTBo Ta Kouseniii OOH mpo mpaBa AuTHHHA
YITKO MiAKPECIIOE, 10 €BPOINEHCHKE AUTAYE 3aKOHOAABCTBO 0arato B 4oMy IPyHTYeThcsl Ha KoH-
BeHuii OOH npo npasa qutuan (KoHBEHIIIS PO TIpaBa JUTHHH).

Ockinbku Bei nepskaBu-wieHn €C ta PE e croponamu Konsentii mpo npasa autiau, KoH-
BEHIIISl BiJIirpae Ba)KJIMBY pOJIb Ha €BPOINEHChKOMY piBHI. BoHa Hakliazae Ha €BPONCHCHKI Jiep-
JKaBH CITUTBHI IOPHIUYHI 3000B’I3aHHS 1 BIUIMBAE HA T€, SIK €BPOICHCHKI IHCTUTYIIIT 320€311eUyIOTh
1 IOKPAIIYIOTh 3aXUCT MPaB JITEH.

Taknm gnHOM, KOHBEHIIISI po mpaBa AUTHHM CTaja HAPLDKHAM KaMEHEM PO3BUTKY €BPO-
MEHCHKOTO JUTSIYOTO 3aKOHOIABCTBA, B pe3yibTari yoro PE i €C Bce Oinblne MOKIATAIOTHCS HA
il BmMB. BKITIOUMBINM MpUHOMNHN Ta mojokeHHS KoHBeHII mpo mpaBa AUTHHM B 0OOB’SI3KOBI
JIOKYMEHTH Ta MpeLe/ICHTHE IPaBO Ha €BPOIeiichbkoMy piBHI, KOHBEHIIis PO MpaBa JTUTHHU CTa€
CHJIBHIIIOIO T BITKPUBAE OLbII €(heKTUBHI KaHAJIH IPUMYCOBOTO BUKOHAHHS JJIS BCiX, XTO Oakae
MOCHUJIATUCS Ha MpaBa AiTell y €Bporri.

€C ne € ctopoHot0 a00 HEe MoXke OyTH cTopoHOr0 KOHBEeHIT po npaBa IUTHUHH, OCKIIBKU
B paMkax KoHBeHIIIT mpo mmpaBa AUTHHU HEMAa€e MPABOBOTO MEXaHi3My, SIKHH JO3BOJHB OU 1HIIUM
Cy0’eKTaM, KpiM JiepkaBH OyTH YIaCHHKOM JAHOTO HOPMAaTHBHO IPaBOBOro akTa. OJHaK, 3 METOO
JOTIOBHEHHS TIyMadeHHs 1oroBopiB €C Ta HagaHHSI peKOMEHAAIH MO0J0 IHOTO, CIIUPAIOTHCS HA
«3aranpHi npuHOAT» npaBa €C (MMCHMOBI Ta HEMHCAHI MPUHIIHITH, IO € PE3yJIBTaTOM 3arailb-
HUX KOHCTHTYHIWHUX Tpaauiiid nepkaB-wieHiB) (crarts 6(3) TSW). Pimenns Cyny €Bporneii-
cekoro Corozy (CJEU) miarBepanim, 1o 3000B’s3aHHS, 10 BUILIMBAIOTH 3 4ieHcTBa B €C, He
MIOBHHHI CYNIEPCYUTH 3000B’I3aHHIM JIep)KaB-wWICHIB, 1[0 BUIUIMBAIOTH 3 X BIACHUX KOHCTUTYIIIH




Husinicmuka

Ta MDKHApPOJHUX 3000B’s3aHb y Taiy3i npaB JtoauHu. Ockibkn KOHBEHITS Mpo mpaBa AUTHHH
6yJ1a paTI/I(blKOBaHa Bcima aepxkaBaMu-wieHaMu €C, Coi03 TOBHHEH IOTPUMYBATHUCS TPHHIIUIIIB
1 TOJIO’KEeHB, 3aKPIIJICHUX Y HhOMY, IPHHANMHI, 3 INTaHb, 10 HAJIEKaTh 10 kommnereHmii €C (K 11e
Bu3Ha4eHO noroBopamu €C). Lle 3000B’3aHHS MOCUITIOETHCS IHIMUME ToroBopamMu €C, 30kpema
Xapriero ocHOBHUX paB €Bpornelickkoro Coro3y. Crarts 24 Xaprii 6yna 6e3nocepez[H1>o HaTX-
HEHHa MoyokeHHAMU KOHBEHII1 Mpo mpaBa TUTHHM, BKIIOUAIOYN JCSKi TOJOKEHHS, K1 IMiTHS-
nucs 1o panry «lIpuanunis KonBeHii npo npasa AUTHHWY, @ caMe TPUHIUITY OCHOBHUX (TIEpI
3a Bce) iHTepeciB AuTuHU (cTarTs 3 KoHBeHwii mpo mpaBa AUTHHH), TPABO BUIBHO BUCIOBIIOBATH
BJIACHI NOIVISIN 3 YCIX MUTaHb, 110 TOPKAtOTbca AUTUHU (cTarTs 12 KoHBeHIT Mpo npaBa JUTHHH)
1 IpaBoOM IUTHHHU HE po3irydarucs 3 6arbkamu (ctartst 9 KonBenuii mpo npasa autuan) [33].

BaxmuBicts KoHBeHIIi po mpaBa QUTHHE Y PO3BUTKY mpaB aiteit B €C Takox Oyna mija-
KpeclieHa B [IuTsraoMy IOpSIIKy AeHHOMY €Bporeiichkoi KoMicii, B SIKOMY TOBOPUTBCS, IO «CTaH-
Jnapti 1 npuHImnA KoHBeHI mpo nmpaBa AUTHHU MOBHHHI TPOJOBXKYBATH CIIY>KUTH KEPIBHHM
MIPUHIIATIOM JJIsl IOJITHKH 1 il €C, 1110 BIUIMBAIOTH HA MpaBa JIiTei». ¥ 1bOMY JIyCi 3aKOHOIaBYi
JOKyMEHTH, III0 CTOCYIOTHCS JITeH, Maike 0e3 BHHATKY, MPSIMO MTOCHIAIOTHCS Ha KoHBeHIIiI0 Tpo
npaBa JTUTHHU a00, OUTBII HESBHO, MOCHIIAIOTHCS HA MPHUHIIMIN TPaB TS, Taki SK OCHOBHHIMA
(mep 3a Bce) iHTEpeC, (pyHIAMEHTAIbHE MPaBO AUTHHU HA YIACTh y PIIICHHSAX, 1[0 3a4iNaroTh ii,
a00 mpo 3a00poHy TUCKpuUMiHAIT [34].

Sk 1 €Bponelicekuii Coro3, Paga €Bponu sk oprasizaris IOpuIUYHO He OB’ 13aHa KoHBeH-
Li€I0 PO MpaBa AUTUHH, X04a KOXHa AepikaBa-uiieH PE € okpemoro croponoro Konsenii. Onnak
€CIII He cnij TIyMauyuTH y BaKyyMi, a HABIIAKX BIJIIOBITHO JIO 3arajbHUX MPHUHIIAITIB MIXKHAPO/I-
HOTO IpaBa. Y BCIX BHIIAJKaX BPAaXOBYIOTHCS HOPMHU MDKHAPOTHOTO TIPaBa, M0 3aCTOCOBYIOTHCS
IO BiTHOCHH MiK aepxkaBaMu-ydacHuisivMu €CILJI, 30kpemMa THX, IO CTOCYIOTBCS 3araibHOTO
3aXUCTY MpaB JIONWHU. BUThII KOHKpETHI 30008’ s13aHHS, okiaaeHi €CCILJI Ha nepxaBu-ydacHHII
y cepi mpaB AiTel, TOBHHHI TIIyMadnuTHCs Y cBiTIi KoHBeHIIT mpo mpaBa TuTHHA. €BporieichKka
KOMICIsI 3 COIIATbHUX TPaB TAKOX MPSIMO TIOCHIIA€ThCS Ha KOHBEHIIII0 TIPO MpaBa IMTHHU y CBOTX
pimieHHsx. KpiM Toro, HOpMOTBOpYa 1 JIOTOBipHA MisTbHICTE €C pEryimoeThesi MPUHIATIAMHA
1 monoxkennsimu Konsenmii nmpo nmpasa autuau. Hanpuknan, KepiBHi mpUHINAIHT 00 TPAaBOCYAIS,
JPYXHBOTO JI0 AiTeH, Oe3mocepeHbo B3ATI 3 psily MosoxkeHb KoHBeHMIT mpo mpaBa AWTHHU, HE
Ka)XXydu BxKe Ipo BuuepiHi 3ayBakeHHs Komitety OOH 3 mpaB TUTHHH, IO CYHPOBOUKYIOTH il
0/10 npaB AuTuHH [35-38].

I mocnigHiM eneMeHTOM B aHai31 €BPO3aKOHOAABCTBA y cepi 3aXuCTy mpaB JiTel crana
came Cy/l0Ba MpakTHKa €BpONEWCHKOro Cyay 3 IpaB JIOIUHH

€CILI Bumae pimreHHs MO0 HU3KHU Pi3HHUX fopuaumdaux Aid. Hapasi Cyx po3nisHyB HacaMm-
Tiepe;] MoTIepe THi CYA0BI CIIPaBH 3 MUTaHb mpaB aiteit (crarts 267 JJDEC). Lie npoBamkeHHs, KOIU
HaIiOHATBHUH cyx abo TpuOyHAN MPOCUTHh €BPONECHUCHKHI Cy[ TIyMauylTH NepBHHHE mpaBo €C
(To06TO JTOTOBOPH) 200 BTOPHHHE 3aKOHOMABCTBO COr03y (TOOTO PINICHHS Ta 1HIIE 3aKOHOIABCTBO)
y 3B’SI3KY 31 CIIPaBOIo, 110 TiepedyBae Ha po3MIsi/Ii B IbOMY HaIllOHAILHOMY cyii abo TpuOyHaiti [39].

o ocrannix poki €CIIJI BuHecHa pillICHHS JIMIIE MO0 KUTbKOX BHIAAKIB TOPYIICHHS
npaB giTeid. OIHAK, Micis MPUHHATTS OUTBIN YiTKUX 3aKOHOJIABUMX 3aXOJIiB MO0 MPaB JIITEH, IiJ-
KOM IMOBIpHO, W10 MpaBa JIiTel OymayTh OUIBII PEryasipHO 3’SBISTHUCS B MEPETOBOPHUX CIHCKAX
€CI1JI B MaitlOyTHHOMY.

€CIUI BuHic OLIBLIICTh CBOIX pillleHb LIOAO MpaB JiTeH Yy KOHTEKCTi BUILHOTO IMepecy-
BaHHS Ta TPOMAJIHCTBA, B sikomy €C Bke 1aBHO Ma€ KOMIETeHL 0. Y 3B 53Ky 3 uuM €CIJI gitko
BH3HAJIA, IO JITH MAIOTh MPABO Ha MUTbrH rpoMaasiHuHa COo3y y CBOEMY HalliOHAIBHOMY TpaBi,
THUM CaMHUM TOIIAPIOIOYH ITPABO HE3AIEIKHOTO POXKMBAHHS 1 COIIaNTbHI Ta OCBITHI IIpaBa IITEH sIKi
OCHOBaHI1 Ha rpomaasHcTBI €C.

ByB nume onua Bunanok, ko €CIJI 6e3nocepentno BukoprcToByBaB Konseniito OOH
PO TpaBa IUTHHH, MO0 BU3HAYUTH, SK CIII TIIyMaduTH 3akoHomaBcTBO €C momo miteil, a came
Dynamic Medien GmbH npotu Avides Media AG. CrpaBa cTOCY€EThCSI 3aKOHHOCTI HIMEITbKUX
oOMekeHb MapKyBaHHsI Ha iMrioptoBaHi DVD-aucku Ta BijeokaceTH, siki BKe Oyl MpeaMeToM
aHaIoriYHoro KoHTpoIto y Crnonyyeromy Koposieeti. Cyn €C nilIIoB BUCHOBKY, IO HIMEIIbKe
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MapKyBaHHsI KOHTPOJTIOE 3aKOHHE 0OMEKEHHS BUTLHOTO MEpeMillieHHs ToBapiB y Mexkax €C (1o
IHIIMM YMHOM BUKJIFOYA€ TaKi MOABIMHI PETYISTOPHI MPOLEAYpH), OCKIIBKH BOHHU MPH3HAYCHI
JUISL 3aXucTy o0poOyTy mitei. Pimennss €CIIJI Oyno miaTpuMaHO MOCHIIaHHSM Ha cTarTio 17
KonBeHI1ii mpo mpaBa TUTHHH, SKa 3a0X0UYy€ IEPKABU-YIACHHI PO3POOUTH BIATIOBIIHI KepiBHI
NPUHINNY A7 3aXUCTy JAiTed Bix iHpopmarii Ta pedoBuH i3 3aco0iB MacoBoi iHpopMamii, sxi
3aBIAIOTh UIKOJM IXHBOMY 100po0yTy. OHaK BUMOTa IPOMOPIIHHOCTI 3aCTOCOBY€ETHCS 10 MPOIIe-
Jlypy KOHTPOJIIO, BBEJICHOI [T 3aXUCTY JIITEH, sika MTOBUHHA OyTH JIETKOJOCTYIHOIO 1 MOXKEe OyTH
3AificCHeHa IPOTATOM PO3YMHOTO Tepiony yacy [40].

B inmmx Bunankax Cyn €C mocwmimaBcsl Ha 3arajibHI MPHUHIMIN TPaB JiTed (HapUKIIA,
OCHOBHHUH iHTepec MUTUHH (IEPII 3a BCE) i MPaBO OyTH 3acIyXaHHM), BKIIOUCHI B ITOJNOKCHHS
KoHnBenwii mpo npaBa JUTHHH Ha TIATPUMKY 11 pillleHb, 30KpeMa OO0 CIIPaB, OB’ I3aHUX 3 He3a-
KOHHHUM BHJIBOPCHHSM JiTeH 32 KOPIOH.

Kpim Toro, €C TpaauiiiHO peTeNnbHO JOKIaB pimrydoi cuim g0 KoHBeHINi mpo mpasa
JIUTHHHU, 0COOJIMBO B O1JIBII TOJITHYHO YyTIAUBUX cepax, TAaKUX K MIrpalliiHIid KOHTPOJIb, X04a
11e 3MIHIOETBCS B OCTaHHIN CYIOBiH CIIpaBi, sIK TTOKa3aHO B HACTYITHUX PO3/iIax. 3 MOMEHTY MpH-
HHATTS XapTii ocHOBHUX MpaB €Bporieiickkoro Coro3y nocuinanHs Ha ctarti Cymy €Bporneiichbkoro
Coro3y 110710 TipaB JiTeil yacTo Oyiv MOB’si3aHi 3 MOCHIIaHHSIMHU Ha KOHBEHIIi10 PO MpaBa AUTHUHH,
BPaxXOBYIOUH CXOXKICTh MIX MOJIOKeHHAMU [41].
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