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KOMIIETEHIIA CYAIB CUCTEMHU CYA10YCTPOIO VKPATHH
moA0 KOHCTUTYIIMHOI'O KOHTPOJIIO
3A HOPMATHUBHO-ITPABOBUMU AKTAMUA

CrarTs mpuCBAYeHA NMUTAHHIO BU3HAYEHHS IMiJICTaB, 3MICTY 1 MEX KOMITETEHLIil
CYIiB CUCTEMH CYOYCTPOIO IIOJ0 KOHTPOJIO 32 KOHCTHTYLIHHICTIO HOPMAaTUBHUX
aKTiB, BU3HAYCHHS 11 CIIBBIJHOIIECHHS 3 MOBHOBaXXeHHsAMU KoHctutyuiitHoro Cyny
VYKpaiHu 32 YMHHOT MOJIEITi KOHCTUTYLIHHOTO KOHTPOJIIO B YKpaiHi.

B crarTi 00rpyHTOBYETHCS, 1110 TPUHIMITN BepXoBeHcTBa KoncTuTynil 1 mpsmoi aii
1 monoXkeHs, 3aKkpirvieHi B crarti 8 KonctuTynii YKpaiHu y MOeTHAHHI 3 IPE3yMITLIEI0
KOHCTHTyuiﬁHOCTi 10 € 3acaJIOF0 KOHCTHUTYIIHOTO TPaBONIOPS/IKY, BH3HAYAOTh KOH-
CTI/ITyI_III/IHy (byHKuuo CYIIB 010 3a0e3NeUeHHS BCPXOBCHCTBA Koncrurymii ta nmpsmoi
Iii TIOJIOKEeHb, SKi TapaHTyIOTh KOHCTI/ITyI_III/IHl mpasa i ceobomu. Taka GpyHKIis BU3HA-
Ya€e MOBHOBAKEHHS CY/IB MIOJ0 KOHCTUTYLIHHOTO KOHTPOIIO, SIKi MAIOTh XapakTep sui
generis 1 MOIUIOThCS Ha TpH TUNH: (1) TTOBHOBa)KCHHST KOMIUIEMEHTAPHOTO KOHCTH-
TYLIHHOTO KOHTPOJIO y BHUIIQAKY 3aKOHOJABYMX ITOJIOXKCHb, BU3HAUCHHS KOHCTHUTY-
LIAHOCTI AKHUX Hanexutsh 10 topucaukuii KCY, 1 ki A03BOJAIOTH pi3HE TIIyMaueHHi
13acTocyBaHHA (TOOTO HE € a Priori HEKOHCTUTYLIIMHUMHU) — Y TAKOMY CYZId MArOTh TIIY-
Ma4yHTH 1 32CTOCOBYBATH 3aKOHOJABYE MOJIOKEHHS y CIOCi0, 10 BiANOBIIAE Ta Y3ro-
JKYETBCS 3 KOHCTUTYLIITHUMU TIOJIOKEHHAMH; (2) MOBHOBaXEHHS IHIIUICHTHOTO (Ka3y-
IPHOT0) KOHCTUTYLIHHOTO KOHTPOJIIO IIOAO BifmoBimHOcTi KoHcTHTYyI{ akTiB, sKi
CyJl Ma€ 3aCTOCYBaTH IpPH BHUpIIIEHHI crpaBy; (3) MOBHOBAXEHHS 0€3M10CEPEIHBOTO
KOHCTHUTYIIIITHOTO KOHTPOJIIO, SIKi BKJIIOYalOTh KOHTPOJIb Y BiTHOIIEHHI (1) aKTiB, 110 HE
Hayexath 10 komnereHnii KCY ra (ii) akti [Ipesnnenta Yipainu, BepxosHoi Panu
YKpa1HH (KpiM 3aKOHiB i Ml)KHapOIIHI/IX noroBopiB) Ta Kabinery MiHictpiB Ykpainu,
SIKi CTOCYIOTECS KOHCTHUTYIIHUX MpaB 1 CBOOOT KOHKPETHOI 0COOH.

B crarti Takox OOTPYHTOBYETHCS, IO 3 ONIAY Ha BKa3aHy KOHCTUTYIIHHY
(GyHKIIIO CyIiB KOHCTUTYIIHE TTOBHOBaXkeHHsI BepxoBHOoro Cyay momo 3BepHEHHS
3 momanHaM a0 Koncrutymiiinoro Cyny Ykpainu mae nBa tunu: (1) KOHCTHTYIIHE
3BEPHEHHS proprio motu, ToOTO 3a BIACHOIO iHII[IaTHBOIO 0€3 IPHB’SI3KH IO KOHKPET-
HOI CIIpaBH, L0 € TOTOKHUM IpaBy Ha KOHCTUTYLIiHE 3BEPHEHHS 1HIINX Cy0’€KTIB,
Bu3HaueHux ctarrero 150 Konctutyuii; (2) xoHcTUTyLiliHE 3BepHEeHHs alia motu,
TOOTO 3a 3BEpHEHHSIM CyAy CHCTEMHU CyAOoycTporo 1o BepxoBroro Cymy cTOCOBHO
BHeceHHs 710 KCY momaHHs 100 KOHCTHTYHIHHOCTI 3aKOHY YM I1HIIOTO MpPaBo-
BOTO aKTa, SIKUH 3TiIHO BUCHOBKY Cymy cynepednTh KoHcTuTyii Ykpainu. ABTop
00CTOI0€ Te3y, 110 3BepHEHHs alia motu MarTh 000B’SI3KOBO MEpeaBaTUC Ha PO3-
s 1o Koncrurymiiinoro Cyy.

Kniouogi cnosa: xoncmumyyitiHuti KOHMpPOLb, KOMAIEMEHMAPHULL KOHCIUMYYili-
HUll KOHMPOIb, THYUOCHMHUL (KA3VATbHUL) KOHCIMUMYYIUHUL KOHMPOib, Oe3noce-
PEOHIll KOHCMUMYYIIHUT KOHMPOJb, KOHCTRUMYYitiHe NOOAHHS, NOBHOBANCEHHS CYOi8
cucmemu €y0oyCmporo w000 KOHCTHUMYYitiHo20 KOHMPOIo.
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Vodiannikov O. Yu. Competence of general courts of Ukraine to review
constitutionality of legal acts

The Article discusses the legal grounds, substance and limits of general courts’
competence to review constitutionality of legal acts. It analyses its relationship
with the authority of the Constitutional Court of Ukraine under the current model
of constitutional review.

The Article argues that the principle of supremacy of the Constitution
and that of its direct effect enshrined in Art. 8 of the Constitution in conjunction
with the presumption of constitutionality which is fundamental to the constitutional
order define the constitutional function of general courts to ensure Constitution’s
supremacy and direct effect of its constitutional rights guarantees. This function
generates three types of sui generis competence of constitutional review:
(1) complementary constitutional review in cases involving legislative rules that
allow different interpretations (i.e. they are not prima facie unconstitutional) — such
review requires the court to interpret the rules in conformity with constitutional
provisions; (2) incidental (in casu) constitutional review when courts should review
constitutionality of rules applicable in concrete case; (3) direct constitutional review
with respect to (i) acts that are outside the scope of Constitutional Court competence
and (ii) acts of the President of Ukraine, the Parliament (except laws and international
treaties), and the Cabinet of Ministers of Ukraine that have bearing on constitutional
rights of an individual.

The Article further argues that in view of the referred constitutional function
of'the courts the constitutional right of the Supreme Court to lodge constitutional appeal
with the Constitutional Court of Ukraine shall be divided into (1) constitutional appeal
proprio motu, i.e. on its own motion and without any reference to a concrete case —
this right is the same as that of other authorities defined in Art. 150 of the Constitution;
and (2) constitutional appeal alia motu, i.e. appeal prompted by a request of a court to
the Supreme Court to lodge constitutional appeal with respect to a legal rule deemed
by such court unconstitutional. The Article has it that such constitutional appeal alia
motu shall be automatically submitted to the Constitutional Court of Ukraine for
consideration.

Key words: constitutional review, complementary constitutional review, incidental
(in casu) constitutional review, direct constitutional review, constitutional appeal,
general courts’ competence to review constitutionality.

Beryn. CuctemMa KOHCTUTYIIMHOTO KOHTPOJIO, 3allpOBaDKEHA B YKpaiHi, BiTHOCHUTH JIO
xommerenuii Koncruryniinoro Cyny Yipainu (KCY) Bci nmutanHs npo BianosinHicts KoHcTHTy-
il Ykpainu 3akoHiB YKpainu Ta y nepen6adeHnx KoHCTHTyLI€O BUIIAAKAX IHIINX aKTiB, & TAKOX
odiniitnoro TmymauenHs Koncturymii Ykpainu. OnHak, BOHa MiCTUTh 0COOJIMBOCTI, 110 HE AAIOTh
MOYJIUBOCTI TOBOPHUTH MPO aOCOTIOTHY MOHOIIONIIO OPraHy KOHCTUTYIIHHOT FOPUCIUKIIT y TUTaH-
HSIX BU3HAYCHHS BIIMOBITHOCTI YM HEBIJIMOBITHOCTI HOPMATUBHO-NPABOBOrO akty KoHCTUTYIIII.
Le €, B1acHe, HaCiIKOM JBOX TaKHUX OCOOJIMBOCTEH:

(1) icHyBaHHS OKpPEMOTO OpraHy KOHCTUTYIIITHOTO KOHTpPOIIO, alke BH3HAYCHHS HOTO
KOMITETEHIIii HeBIJIBOPOTHO BeJie 0 BUHUKHEHHs cep, MUTaHb YM aKTiB, IO HE MiINaJal0Th
min 1 gito. Tak, Korncrurymiitauit Cyn YkpaiHu He Mae KOMITETEHIIi OIIHIOBATH KOHCTHUTYIIIH-
HICTb aKTIB OpPTaHiB Jep>KaBHOT BIIau, 1110 He BKa3aHi B yacTuHi nepuriii crarti 150 KoncTurymii
VYkpainu; Ta

(2) icHyBaHHS KOHCTUTYIIITHOTO 000B’s3KY MO0 3a0e3meueHHs e(heKTUBHOCTI CUCTEMOY-
TBOpIOIoYOro 3HadeHHs KoHctutymii 1 mpsmoi Aif 11 HoNoXKeHb BiAIOBIAHO 10 MPHHIUIIB BEpXO-
BeHcTBa KoncTuTymii i mpsimoi nif Koncturymii. Llei 000B’s130k CTOCY€eThCS BCIX OpraHiB AepsKaB-
HOI BJIQJH, 110 3aCTOCOBYIOTh IIPaBO, B MEPIIy YEPTy CYIiB CUCTEMU CyA0yCTPO0 YKpaiHu.
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Le o3Hauae, M0 BCi CyIM CUCTEMH CYJ0YCTPOIO Y ICBHOMY CEHC1 BUKOHYIOTh KOHCTUTYIIIHH1
¢dyHKIii momo 3abe3nevyeHHsT ePEeKTUBHOCTI 1 JIIEBOCTI BKa3aHWX KOHCTUTYIIMHHMX MPUHIIMITIB,
IO BIJHOCSTHCS N0 3acaj] KOHCTUTYIIHHOTO jaxy. ToMy He MOXKHA HE TIOTOAUTHCS 3 BUCHOBKOM
C. Pi3nuka, sikuii cripaBe/uIMBO 3a3Havae, 1o «HesBaxkarouun Ha Te, MO TiAbKH KOHCTUTYIHHMIA
Cyn YkpaiHu ymoBHOBaXCHUH OCTaTOYHO BH3HABATH TaKUMH, 110 HE BiAMOBiAar0Th KoHCTUTYIIIT
VYkpaiHu (€ HEKOHCTUTYLIHHIMHI) HOPMATHUBHI aKTH, 1€ HE NM030aBNs€ HIINUX Cy0 €KTiB KOHCTUTY-
LiIHHOTO KOHTPOJIIO 1 HATIAAY BIAMOBIAAIFHO OLIHIOBaTH HOPMATHBHI aKTH Ha MPEIMET iX KOHCTH-
TYLIHHOCTI Ta BXXUBATH HAABHUX Y HUX 3ac00iB JUIA TapaHTyBaHHS BEPXOBEHCTBA HalliOHAJIBbHOL
Koncturymii» [1, c. 9].

B npoMmy mossirae, BiacHe, MapagoKC KOHTHHEHTAIBHOI MOAET KOHCTHTYHIHHOTO KOHTp-
OJF0 — BH3HAYHUBINY LIEHTPAII3AI[il0 CUCTEMH KOHCTHTYILIHHOTO KOHTPOJIIO 33 KEIIb3€HIBCHKOIO
KOHIICTIIIIEF0 KOHCTUTYIIIHOTO Cy/Iy 1 HOTO BUKITFOUHY KOMITETEHITII0 «HETATHBHOTO 3aKOHOIABIIS
[nuB. 2, c. 268-269], 111 MO/IeIh HE MOXKE 3a0e3NeUnTH e(hEKTUBHE TOTPUMAHHS JIOTMATy ITOCTMO-
JIEPHOTO KOHCTHUTYIIIOHAI3MY, 3TiJTHO SKOTO KOHCTHTYIIi}HI IIpaBa BU3HAIOTHCS B SIKOCTI FOPUIMY-
HUX TIpaB, IO MiUIATal0Th PeaTbHOMY CYJJOBOMY 3aXHUCTY [OKJI. IUB.: 3, c. 42], 6e3 BU3HAHHS, X0
1 3 IEBHUMH 3aCTEPEKEHHIMHU 1 0OMEXEHHAMH, (PYHKIII] KOHCTUTYIIHHOTO KOHTPOJIO 32 3arajlb-
HUMHU CyIaMHU.

ToMy moctae JOCUTH JieNliKaTHE MUTAHHS CIiBBIIHOLIEHHS Takoi KOHCTUTYLIMHOT QyHKIIT
CYIlIB CHUCTEMH CYIOYCTPOIO 3 KOHCTHTYLIHHO BCTAaHOBJIEHOIO LIEHTPAIi30BaHOIO MOJAEIIIIO0 KOH-
CTHUTYIIIITHOTO KOHTPOIIIO, 3TiHO SKOI €JMHUM OpPraHOM KOHCTHTYIiiHOI ropucaukuii € Koneru-
tynidauit Cyn Yipainu. [Tutanas po3MexyBaHHS FOPUCIUKINIT MIX CyJaMH CUCTEMH CYIOyCTPOIO
i Korcrurynitinum Cymom Ykpainu HaOyBa€ Ba)KJIIMBOTO MPAaKTUYHOTO 3HaueHHs. lle 3HaYeHHS
Mae JieKiiapka BUMIpiB: (1) 3a0e3neueHHs e(heKTUBHOCTI KOHCTUTYIIIMHNAX TapaHTii 1paB i CBOOO;
(2) mpuHIUT TEMOKPATHYHOT iepkaBy; (3) MO BIIA M, BKITFOYAIOYH €()EeKTHBHICTD 3aII001KHUKIB
MIPOTH y3yprarii Buany; (4) mpaBo Ha cripaBeAuBHi cyx; (5) cTabiIbHICTD IPaBOMOPSIIKY.

i nuranHs Oyny mpeaMeToM ITOCHIDKEHHS Y HayKOBHX po3poOkax, 3okpema, O. Bara-
HoBa, 0. bapabama, O. bopucnascekoi, C. [onoBaroro, A. €3epoBa, M. Ko3wb6pu, B. Koric-
Huka, B. Jlemaka, H. Onimenko, O. [lepBomaiicekoro, O. [Terpummna, I1. Pabinosuua, C. Pabino-
Bu4, B. Peunnpkuii, C. Piznuka, M. CaBunna, A. CeniBanosa, O. CkpurHioka, JI. Teprenpkoro,
B. Tuxoro, B. lllanosana, C. [lleBuyka, 0. Illemmrydenka, O. lllepbantok. OqHak, xoua mparii
HA3BaHMX YKPaiHCHKHUX BUYCHUX € BHPA3HUM MPUKIAIOM SKiICHOI KOHCTHTYIIITHO-IIPaBOBOI HAYKH,
BHPIIICHHIO TMTAaHHS 3MICTy, QYHKIIT i MeX MMOBHOBaXXECHb CYIIB CHCTEMH CYIOYCTPOIO IIOJIO
KOHTPOJTIO 332 KOHCTUTYIIIHHICTIO HOPMAaTUBHO-TIPABOBUX aKTIB Ta iX CITIBBIAHOIICHHS 3 MOBHOBA-
xeHHsMu KCY He Oyio nmpuaisieHo JOCTaTHROT yBary.

IMocTaHoBKa 3aBAaHHA. METOO CTATTI € CIIpo0a IICHOTO, KOHIIETITYaJIhHOTO MiJXOMY 10
Mi3HaHHSA CyTHOCTI IIOBHOB&KECHb CYHIiB CHCTEMH CYyAOYCTPOIO IIOAO KOHTPOJIO 32 KOHCTUTYLIiH-
HICTIO HOPMATHBHHUX aKTiB, OKPECIICHHS 3MICTY 1 MEX TaKUX TOBHOBa)KCHb, BU3HAYCHHS IX CIIiB-
BiiHOIIEHHA 3 ToBHOBakeHHsAMHU KCY 3a uMHHOT MOJIeIi KOHCTUTYIIMHOTO KOHTPOJIO B YKpaiHi.

PesyabraTn gocaimkenns. [Ipuanun npsmoi nii KoHcTutyuii, BCTAaHOBIEHUH YaCTHHOIO
TpeTboto cTarTi 8§ KoHcTuTywii Ykpainu, TOMOBHIOE KOHCTPYKLIIO BCi€l CTATTi 8, AKa CKIala€eThCs
3 TPbOX B3a€EMOIIOB’A3aHUX MOJOXKEHB: (1) Ipo BEpXOBEHCTBO Mpasa, (2) Mpo HAUBUILY IOPUIUYHY
cuty Konerutyii ta (3) mpo nipsamy nito HopMm Konctutyiii. KoHCTUTYIi€1aBEIb, TOMiCTHBIIH
B OJHIH CTaTTi BKa3aHi TPH MOJOKEHHS, BU3HAYHB iX CHCTEMHE TTOEHAHHS 1 B3aEMO3B’S30K.

[lepme nonoxxeHHs nependavae, Mo B YKpaiHi BU3HAETHCS 1 JIi€ MPHHIMI BEPXOBCHCTBA
npasa. Lle mono)keHHS € BU3HAYAIEHIM JUTS 1HITUX HONOXKEHb cTarTi 8. [is Hamoi TucKycii Takox
BaXXJIMBUM € TOW (hakT, IO OKPIM CTaTTi § MPHUHIMI BEPXOBEHCTBA MpaBa 3TaJAyeThCs 1€ B JBOX
iHmuX nmonoxeHHAX Koncturymii Ykpainu: gacTusi nepuriif crarti 129, 1010 BCTaHOBIEHUH KOH-
CTUTYLIMHUN 000B’A30K CYIIi CyAy CUCTEMH CYJOYCTPOIO KEPYyBaTUCS BEPXOBEHCTBOM IpaBa MpH
37ifiCHeHHI IpaBOCYAs, Ta YACTUHI APYTii cTarTi 147, sIKOI0 BU3HAUCHO, 10 AisIbHICTh KoHCTH-
tyuiHoro Cyny YkpaiHu IPDyHTYETbCA, Cepesl iHIIOT0, Ha MPUHIIMIII BEpXOBEHCTBA MpaBa.

[pyre monokeHHs BCTAHOBJIIOE MPUHIMII HalBUIIOi fopuauyHOi cuiu Koncrutymii Ta
IMITepaTHBHUI TPHUITUC, IO 3aKOHU Ta iHII HOPMATHUBHO-IIPABOBI aKTH NMPHHAMAIOTHCS Ha OCHOBI

SEe




ITIPABO I CYCIIVIbCTBO Ne 3/2023

Koncrurymii YKpalHH 1 TOBHMHHI BifmoBinarH if. BoHo Bu3Hadae CprKTypHHH MPUHINT TO0YIOBH
MIPABOBOi CHCTEMH i KOHCTI/ITy]_III/IHOFO Ja1y, BCTAHOBJIOIOUH 1€papxiro pkepen mpasa. Paszom 3 tam
I1€ TIOJIOXKEHHSI MICTUTB 1 IHCTUTYHiHHUI BUMip — 3a0e3eueHHs HaBHUIIO1 FOPHIMIHOI CHITH 1, Bifl-
MIOBiTHO, BiIITOBITHOCTI 3aKOHIB 1 IHIINX HOPMAaTHBHO-IIPABOBUX AKTiB BUMAarae iCHyBaHHS OpIaHiB,
[0 MArOTh BIJIMOBIHI TIOBHOBaXCHHS JJIsl 3a0€3MEUeHHs peaji3alii i JOTpUMaHHS Ili€l KOHCTH-
TyLiifHOI BUMOTH. X04a BCi OpraHH, 10 3aiMarOThCS MPAaBOTBOPUICTIO B paMKax BIAAHOI Tpiaau
(3aKoHO/aBYa, BUKOHABYA 1 Cy[0Ba BIIaja), MAlOTh JOTPUMYBATHCA 1€l KOHCTUTYLIHHOI BUMOTH,
a Koncrutyniitauit Cyz, omnikyrourch 3axuctoM KoHCTHTYLIT SIK BOJI EPBUHHOI YCTAaHOBYOI BIAH
Ma€ BUKITIOYHI TOBHOBKCHHS JABATH BiNMOBIAb HA IIUTAHHS, UM JOTPUMAB JCPKaBHUHN opraH miel
BUMOTH, CTaOLTBHICT IPABOMOPSIKY, IO IPYHTYETHCS Ha iepapXiTHOMY MiAmopsnKyBaHHi Konctu-
TyIii TOKJIaIa€ Ha CyIX TIEBHY KOHCTUTYIIHHY (DYHKIIIIO TIPH 3M1HCHEHH] PaBOCY/IIS.

TpeTs dacThHA CTaTTi 8 BCTAHOBIIOE, 110 HOpMHM KOHCTHTYMIi € HOpMaMu TpsMoi il
13000B’sI3y€ Cy/IM 3aXHINATH KOHCTUTYIIIHHI ITpaBa i cBoOou Oe3mocepeHpo Ha miacTai KoHcTH-
Tyuii Yipainu. KoHcTpyKIist TpeThoi yacTHHM O6e3rmocepeHh0 BU3HAYAE MPSIMY IO 32 TONOXKCH-
HSIMH, 10 TAPAHTYIOTh KOHCTUTYLIiHI IpaBa 1 cBo6oau. Un MoKy Th iHII nonoxkeHHs KoHcTuTyii
OyTH i ICTaBOIO /7151 3BBEPHEHHS JI0 CY/Iy — TMTaHHS JOCUTH JIeTIKaTHE He TITBKH TOMY, III0 KOHCTH-
TYUiHHUHN TEKCT MICTUTD TIOJIOKEHHS, 1110 HE € HOPMaMH B KJIACUYHOMY pO3YMiHHi, ajie i Tomy, 110
B YKpaiHi 3anpoBa/KeHa KOHTUHEHTaIbHA MOJIENIb KOHCTUTYLIHHOTO KOHTPOJTIO, 32 SIKOKO €TUHUM
OpraHoOM KOHCTUTYLiiHO1 ropucaukiii BusHaueHuit Koncruryuiinuit Cyn Ykpainu.

JpyruM Ba)XTMBIM MOMEHTOM, SIKAH TaKOXK OB’ SI3aHUH 3 IIEHTPaTi30BAHOI0 MOJIEILTIO KOH-
CTUTYIIIHHOTO KOHTPOJIIO, € MUTAHHA Ail mpe3ymmnuii KoHcTuTynifiHocTi. KoncTuTynidnuit nan
YKpaiHu IpyHTY€EThCS Ha TPE3yMITIii KOHCTHTYIIHHOCTI, 3aKPIIJICHOT B YaCTHHI IpyTii cTarTi 152
Koucrutymii Ykpaiau 1 BusHanoi KCY B omHOMy 3 Horo Hainepmmx pimens y 1997 poui [4,
a03a1 qpyruil MyHKTY 4 MOTUBYBaJIbHOT YacTHHHU|. [Ipe3yMIiIliss KOHCTUTYIIIHHOCTI O3HAYAE, 110
MIPABOBUI aKT BBAKAETHCS TaKWM, 10 BiamoBimae KoHnctutymii YkpaiHu 1 Mae IOpHIUYHY CHITY
JI0 BU3HAHHS WOr0 HEKOHCTUTYLIHHUMH OKPEMHUM DIIICHHSM OpraHy KOHCTUTYLIHHOTO KOHTp-
omo. Tomy kaTeropisi KOHCTUTYLIHHOCTI BHCTYIAE CIPOCTOBHOIO TNpesymmuieio (rebuttable
presumption) [5, c. 963].

IIpe3ymmiisi KOHCTUTYLIHHOCTI 3000B’A3y€ CYNH 1 iHII OpraHy Aep>KaBHOI BIaIu, BKIIIOYA-
toun KCYV, 3acTocoByBaTH 3aKOHHU 1 iHIII NTPAaBOBI aKTH, SIKIIO TaKi 3aKOHU 1 aKTH He OyJIM BU3HAHHI
HEKOHCTUTYLIHHUMH [1uB.: 6]. OgHAK Mpe3yMITIis KOHCTUTYIIIHHOCTI HEe € abCOMOTHOI0. B KOH-
TEKCTI 3MIHCHEHHS MTPAaBOCYIIA 11 3MICT MOJIATAE B TOMY, IO CYIW NPU TIYMadeHHI 1 3aCTOCYBaHHI
3aKOHOIABYOTO TIOJIOKEHHS ITOBHHHI 00MpaTH TaKe TIIyMaueHHS, SIKE Y3TOIKYETHCS 3 KOHCTHTY-
[IHHIMH TTOJIOKCHHAMH. JIWIIIe SKIIO JKOJHE 3 MOKIIMBUX TIIyMadyeHb He 3a0e3redye BiImoBil-
HicTh KoHCTHTYIIIT, 200 Cyu He BIpaBi 00paTH Take TIyMadeHHs B CHITY CTaJIOl IIPABOBOT MO3HUITI
BepxoBHoro Cyny, Ipe3yMIILis CTa€ CIIPpOCTOBAHOIO [uB.: 7, . 233].

ITpe3yMmIist KOHCTUTYIIHHOCTI HE € OJHAKOBOIO ISl BCIX 3aKOHOJABUMX akTiB. CuiibHA
MPEe3yMIIIisl CTOCY€eThCA JIMIIE 3aKOHIB 1 MIXXHApOJHUX JOTOBOpIB, paTtudikoBaHux BepxoBHOrO
Pagoro Yipainu. 3rilHO MOJOKEHb MPOLECYaIbHUX KOAEKCIB, CyA PO3MISIAE CIPABU BiJIMOBIIHO
no Koncrutynii Ykpainu, 3akoHiB YKpaiHU, MDDKHApOJHHUX JOTOBOPIB, 3rojla Ha 00OB’S3KOBICTh
kX HazaHa BepxoBHoro Pamoro Ykpainu. 3acTocyBaHHS CYJOM iHIIAX MPABOBUX aKTiB, IPUITHS-
TUX BIINOBITHAM OpPraHOM, OOYMOBIICHO iX MPUHHATTSIM Ha IIJICTaBi, B MEXaxX IMOBHOBAXCHb Ta
y croci0, 1110 BcTaHoBNIeHI KOHCTHTYIIIEIO Ta 3aKOHAMH YKpaiHU.

Ils BiAMiIHHA TIpUpoONA MPE3yMINIii Y BIAHOIICHHI PI3HWX aKTiB OOYMOBJCHA THM, IO
y BHITJIKy 3aKOHY Ta MI>KHApOJIHOTO JIOTOBOPY JIi€, TIepI 3a Bee, ctarts 1 Koncturyii, mo 3akpi-
IUTIOE TIPUHIIAI JeMOKPAaTHYIHOI AepskaBH i ctarTst 6 KoHcTutymii, sKa MiCTHTH MPHUHIHIT TTOILTY
Bianu. [lepmmii 3 Bka3aHUX MPUHIMITB — MPHHIUI JEMOKPATUYHOI JIEP)KABU — 03HAYAE HAJICK-
HICTh BNIaAM HApOAy, SKUi 31iHCHIOE 1i Oe3m0cepeaHbo 1 Yepe3 MpeACTaBHUIBKI OpraHu Bilajy,
nepeaycim uepe3 BepxoBny Pany Yikpainu, sika Ma€e BUKITIOUHE PaBO NpUAMAaTH 3akoHU. Tomy, K
3a3Hayae M. Ko3io0pa, «... Taka mpoBiiHa pojb MaE CTBOPIOBATU 6a3y Ui €IHOCTI 1 BHYTPILIHBOT
Y3rOIKEHOCT] BCi€l cMCTeMH HOPMAaTHBHHX aKTiB, IO € OAHIEI0 3 BUMOI BEPXOBEHCTBA IPaBay
[8, c. 366]. Ipyruii 3 Ha3BaHUX MPUHITUITIB 30008’ SI13y€ OpraHK 3aKOHOJAaBY0i, BAKOHABYOI Ta Cy/I0-
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BOT BIIaIM 3{IICHFOBATH CBOi TOBHOBAKEHHSI Y BCTAHOBJICHUX KOHCTHTYII€I0 MEXax 1 BiIMOBIIHO
110 3aKkoHiB. Hali0imb1n 6a30Be, aje gajeko He €IUHe, 3HAYSHHS APYTOTo MPUHITUITY TOJIATaE Y pO3-
ME)XyBaHHI TIOBHOB&KCHb MK PI3HHMH OpraHaM¥ JIE€pKaBHOI BJa[H, BKIIOYAIOYH 3aKOHOIABIY
1 CymOBY, Ta HEIOMYyNICHHI NPUBIACHEHHS OBHOTH AEPKaBHOI BIAIU OTHIEIO 3 TLIOK Biaau [9,
a03arl MepIInii MyHKTY 2 MOTUBYBAJIbHOT YACTHHH .

Jpyruit acnexTt, 0 BU3HAYAE CHIIbHY MPE3yMIIIIF0 KOHCTUTYIIHHOCTI Y BUIIA/IKy 3aKOHIB
Ta MDKHapOJHHUX JOTOBOPIB 1 SKUH TaKOX BUIUIMBAE 3 MPUHLUITY IMOMLTY BIaa — CTaOUIBHICTD
KOHCTUTYLilHOTO Naxy. Amxe sk 3a3HaunB cygaa C. LleBuyk y okpemiil nymii, «3anepedeHHs
MIPE3yMITIi1 KOHCTHTYIIIITHOCTI 3aKOHIB Ta IHINMX MMPAaBOBHUX aKTiB € MPSMOIO 3arpo300 CTa0LIb-
HOCTI KOHCTHTYLIHHOTO JIay, OCKUIBKH OyIb-sIKHI OpraH Aep>KaBHOI BIaIH, O IIPHHHATTS BiIIO-
BimHoro pimeHHs Koncruryniiaum CymnoMm YKpaiHu, MOXKE BIIMOBUTHUCS BiJl BAKOHAHHS 3aKOHIB,
MMOCHJIAIOYMCh Ha iX HEKOHCTHUTYLIWHICTh, a CYOH He OymayTh IX 3aCTOCOBYBATH IPH 3IiHCHEHHI
npaBocyas. [Ipy HasBHOCTI SIBHOTO Ta Oe3M0cepeIHBOr0 MPOTHPiYUs Mixk KoHCTHTYIII€l0 Ta 3aKO0-
HamH¥ YKpainu ciif 3actocoByBary Koncrurymito Yipainm» [10].

VY BUNAAKy HIIMX aKTiB MPE3yMIIisl KOHCTUTYIIHHOCTI € CIa0IIo0 B CHITy il YaCTHHU
npyroi crarTi 19, sika nepenbdadae, 0 OpraHu JAepKaBHOI BIAJN Ta OPraHU MIiCIIEBOrO CaMOBpSi-
JyBaHHS, iX MOcajoBi 0coOu 3000B's13aHi iSTH JHIIE HA IMIJCTaBi, B MeXax MOBHOBaXEHb Ta
y cmoci6, mo nependadeni Koncruryuiero Ta 3akoHamu Ykpainu. Sk 3anauns BepxosHuii Cyn, 11e
«O3Hauae, Mo cy0 €KT BIaJHUX OBHOBAXKEHb 3000B sI3aHUM JisTH JIMIIE HA BUKOHAHHS 3aKOHY,
32 YMOB 1 OOCTaBHH, BU3HAUCHUX HUM, BUMHATH Jii, HE BHUXOASYH 3a MEXKI MpaB Ta 000B A3KiB,
JOTPUMYBATHUCS BCTAHOBJICHOI 3aKOHOM IPOLICAYPH, OOMPATH JIHIIIC BCTAHOBJICH] 3aKOHOIaBCTBOM
Ykpaidnu criocoOu paBOMipHOi TOBEAIHKH ITiJ] Yac peatizallii CBOiX BJIaJHUX MOBHOBaXkeHb» [11].

Opnnak gisg npesymii 1 KCY 1 as cymiB cHCTEMH CyI0yCTPOIO HE € OTHAKOBOIO B HACITi-
JIOK BiIMiHHMX (YHKIIH 1 oOMexeHb, BcTaHOBIeHNX KoHcTHTymieto Ykpainu. [lepemymoBamu
CIIPOCTYBaHHS IMPE3yMIINii KOHCTUTYIIIHHOCTI B IPAKTHUIII CYIIB €:

(1) monoxeHHS 3aKOHY YM IHIIOTO MPABOBOTO aKTy CTOCYIOTHCSI KOHCTHTYLIHHHX IIpaB
i cBoOoa. Cyn MOBHHEH OLIIHIOBAaTH MPABOBI aKTH, IO MiUISTAIOTh 3aCTOCYBAaHHIO, HA BiAMOBI-
HICTb caMme HoNoxkeHHsIM KOHCTUTYI], SIKi TapaHTyIOTh Taki paBa i cBOOOH, aje caMe BOHU
BHU3HAUEHI B yacTHHI TpeTiit crarTi 8§ Koncruryii. BianosinHicTs iHIIMM nonoxeHHsIM KoHcTHTy-
il — BUKII0YHE noBHOBaXkeHHs KCVY;

(2) mpe3yMIIis KOHCTUTYIIIHHOCTI Y BIJHOIICHHI 1HIIKX MOJIOXKEHb HE MOXe OyTH CITpo-
CTOBaHa Cy/laMH, 3a BHHATKOM, sKIIO (i) KCY Bxke BHCIOBUBCS IOJ0 KOHCTHTYIIIHHOCTI MOMI0-
HOTO 3aKOHOAaBYOTO mosiokeHHs. KOpunnmyuna mosuiiss KCY € 060B’s13k0BOO 3rigHO cTarTi 151-2
Konctutynii Ykpaiau i Moke OyTH niepenisHyTa qunre camuMm Koncrutyiiitaum Cynom Ykpaiau
abo (i) icaye ropuanuHa mosuiliss KCY, 3acTocyBaHHS SKOT 10 3aKOHOJIABUOTO TOJIOKEHHS HEBiI-
BOPOTHO BeJie /10 oro HeBiamoBigHocTi KoHcTuTynii Ykpainu.

HagBeneni Buie MipKyBaHHS IOJO MPE3yMIINLii KOHCTHUTYLIHHOCTI MaroTh Oe3MOCEpenHe
BiJTHOILIICHHS 0 BU3HAUCHHS MIOBHOBAXKEHb CY/IB LIOM0 iX KOHCTUTYIiHHOT (pyHKIIT 3a0e3nedeHHs
BepxoBeHCcTBa KoHcTuTyLil Ta paMoi 11ii monokeHb, 10 TapaHTyI0Th KOHCTUTYIIIHHI IpaBa i cBO-
6onu. Taki MOBHOBaXKEHHS CY[iB CHUCTEMH CYIOYCTpPOIO YKpaiHM MAalOTh XapakTep sui generis
1 MOMUISIOTHCS HA TPU THITH:

NOBHOBANCEHHS. KOMNIEMEHMAPHO20 KOHCIMUMYYIIHO20 KOHMPONO Y BUNAAKY 3aKOHOIAB-
YUX TI0J0KEHb, BU3HAYCHHS KOHCTHTYIIIHHOCTI SIKUX HaJIeXHTh 10 ropucaukiii KCVY, i ski n1o3-
BOJISIIOTH Pi3HE TIIYMadyeHHI 1 3aCTOCYBaHHS (TOOTO HE € a priori HEKOHCTUTYIIIHHUMH). Y TakoMy
BUMNAIKY (QYHKIIIS Cy/Ty TIOJISTAE Y BU3HAYCHHI TAKOTO TIIYMAuCHHS 3aKOHOAABYOTO ITOJIOKEHHS, SIKE
OM BiJITIOBIJIAJIO Ta y3TO/PKYBAIOCS 3 KOHCTUTYIIHHUMHU ITOJIOKESHHSIMHU;

NOBHOBANCEHHS THYUOEHMHO20 (KA3YANbHO20) KOHCIMUMYYIHO20 KOHMPONIO IOA0 BiAIo-
BigHOCTI KOHCTUTYIIIT aKTiB, SIKi Cy/J] Ma€ 3aCTOCYBAaTH IIPU BUPIIICHH] CIPaBH;

noeHo8adCeHHs 6e3n0cepedHb020 KOHCMUMYYIiHO20 KOHMPOI0, K1 BKIIOYAI0Th KOHTPOIIb
y BinmHoweHHi (1) akTiB, mo He Hanexarb 10 komieTteHuii KCY ta (2) akriB [Ipesunenrta Ykpainuy,
BepxoBnoi Pagu Ykpainu (kpiM 3akoHIB 1 MDKHapOIHHUX 10roBopiB) Ta Kabinety MinicTpiB Ykpa-
{HH, IKi CTOCYIOTBCSI KOHCTUTYLIWHUX MPaB i CBOOO KOHKPETHOI 0COOH.
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Xapakrtep sui generis TaKMX IMOBHOBaXXCHb CyIiB 0OOYMOBIICHHMH JNEKUTbKOMa (haKTOPaMHU.
[To-nepme, Ha Biaminy Bix pimmeHHs KCY, ske mie erga omnes, cynoBi pillieHHs, 3a3BUYaid, MatOTh
It0 inter partes. BUHATKOM € aIMiHICTpaTHBHI MPOBAHKEHHS 010 OCKAPKEHHS PillleHb, BKITIO-
4ar04d HOPMATHBHI aKTH, Cy0’€KTIiB BIaJHNX ITOBHOBAXEHB, CY/IOBI pillIeHHS B SKHUX X04a i ajpe-
COBAHO Cy0’€KTy BIaJHHUX MOBHOBaXKEHb, MAIOTh €(eKT erga omnes. Ilo-npyre, peanizaris Takux
MOBHOBA)XEHb KOHCTUTYLIHHOTO KOHTPONIO MAa€ BPAaXxOBYBAaTH BUKIIOUHY lopucaukiito KCV.
[HImmMM cnoBamu peadizallisi TAKMX OBHOBaKEHb Mae BifOyBaTucs y B3aemonii 3 KoHctuTymiii-
HuM Cynom. Cyau He MOXYTh nepedupatu Ha cebe (ynkuii Koncrutyuiitnoro Cyny, BU3Ha4YeHi
Koucturymiero Ykpainu. [To-Tpere, cucteMa KOHCTUTYLIHHOTO KOHTPOIIO, 3aKiaaeHa B KoHCTHTY-
1ii Ykpaini, moOyi0BaHa Ha MPUHIIMITI CY0BOTO JIaJIOTy MiXK CyJJaMH CUCTEMU CynoycTporo i Kon-
cruryuiitanm CynoMm, apke came cynu (popMyITIOIOTh KOHCTUTYIIIHHE MTUTAHHS, SIKE Ma€ BUPIIIATH
KCY, a BiH, B CBOIO Yepry, Ma€ JJaBaTH YiTKi OPIEHTHPH KOHCTUTYIIHHOTO aHAI3Yy.

KomniemeHTapHUii KOHCTUTYHiifHUI KOHTPOAb. KoMIuTiMeHTapHUN KOHCTHTYIIHHUHN
KOHTPOJIb TOJISITAE B TOMY, IO CYIIH, 3aCTOCOBYIOYH IIPABOBI aKTH, TOBUHHI TIYMa4HTH iX y CIIO-
ci0, mo 3abesmnedye, HACKIIBKH MOXIIUBO, iX BiamoBigHicTh Konctutynii Yikpainu. To6To komm
MIOJIO’KEHHS [IPaBOBOTO aKTa JIO3BOJISIE AEKIJIbKA TIIyMaueHb, TO BiANIOBITHO O KOHKPETHOI IOpH-
JUYHOI cUTyallil oMy HAJa€ThCs TIyMadeHHs y KOHTEKCTI KOHCTUTYHIMHUX MPHHLMUIIB 1 HOPM
[muB.: 12, c. 46].

Ile mOBHOBa)XEHHS € HACTIJAKOM CTPYKTYpHOi OCOOJIMBOCTI NMPaBOBOI CHUCTEMH, a caMme
iepapxii mKepen mpapa, Ha 4oui sKoi 3HaxoauThes Koncrutymis. Bepxosencrso Koncrutymii Ta
MPE3yMIIIIisT KOHCTUTYHIHHOCTI MalOTh HACTIOKOM OOOB’S30K Cymy OOMpaTH Take TIyMadeHHS
MIPABOTIOJNIOKEHHSI, SIKe O BIIMOBIAANO0 KOHCTUTYIIHHUM TMOJIOKESHHSAM, IIIHHOCTSM 1 TPHHITATIAM.
B npoMy monsirae KOHCTUTYIIHHA (DYHKINIS CYIIiB — 3a0€3MeYeHHS TIOBHOT IOPHINYHOT CHJIH KOH-
CTUTYIIITHAM MONOKEHHSIM. JInme Ko Take KOHPOpMHE TIyMadeHHS He MOXKIINBE, CYIH MalOTh
3aCTOCYBAaTH MIOBHOBAKCHHS 1HIIMACHTHOTO (Ka3ya bHOTO) KOHCTUTYIIIHHOTO KOHTPOJIIO, TOOTO HE
3aCTOCOBYBATH 3aKOH UM iHIIWI NMPaBOBHH akT, a 3actocyBaru HopMu Koncrutymii Ykpainu six
HOPMH IIpAMOI Jii 3 OJaNbIINM 3BepHEHHIM uepe3 BepxoBuuii Cyn no Koncrutymiiinoro Cyny
VYkpainu. Amxke, sk 3a3Hadae M. CaBuMH, TUIBKH SIKIO y XOJl NPaBO3aCTOCYBAHHS HEMOXIIMBO
3a0e3neyuTH KOH(POpMHE TIIyMadeHHs, TOMI TaKy KOJi3il0 OCTaTO4YHO BHpilrye KoHCTUTYLiHHMIMA
Cyn Ykpainu [13, c. 372].

InunaenTHUI (Ka3yaJbHUI) KOHCTUTYHIliHHHA KOHTPOJIb CYIiB CHCTEMH CYI0YCTPOIO.
IIpsma nis KoHctuTyii, 30kpemMa B 4acTHHI KOHCTUTYIIIHHUX TpaB i CBOOO, 3000B’sA3y€e Cyau
CUCTEMH CYIOYCTPOIO Oe3MOCEepeIHbO 3aCTOCYBAaTH KOHCTUTYIIHHI TOJIOXKCHHS, SKHUMH 3aKpi-
TUTFOFOTBCS Taki mpaBa i cBoOoau. Lle IMIUTIUTHO BUMarae BiJ Cymy 3MiHCHEHHS OI[IHKH BiJIO-
BIJTHOCTI aKTy KOHCTUTYLIHHUM TOJOKEHHSIM. ToMy B X0Ili peopMH NpoliecyaabHUX KOJEKCIB
2017 poky mo LusineHoro mpornecyanpHoro konekcy Yikpaiau (LII1K), Tocmomapcbkoro mporre-
cyassHoro konekcy Yipainu (I'TIK) i Kogexcy agminicTparuBHoro cynounHcTBa Yipainu (KAC)
OyJ0 BKJIIOYCHO MOJIOXKEHHSI 1I€HTUYHOTO 3MICTY, SIKi BCTAHOBIIOIOTh TaKUil iHIMACHTHUH (Ka3y-
aNbHUI) KOHTPOJb 32 KOHCTUTYLIHHICTIO aKTiB, 1[0 MalOTh OyTH 3aCTOCOBAHI NPU BUPIIIEHHI KOH-
kpeTHoi cripaBu (dactuHa mocTta crarti 10 IITK, yactura uerBepra crarti 7 KAC, yactuHa mocra
crarti 11 I'TIK): sKmo cyx MOXOAWTH BUCHOBKY, IO 3aKOH UM IHIINH MPaBOBHH aKT CYNEPEYUThH
KonctuTyii Ykpainu, Cyn HE 3aCTOCOBYE TaKWH 3aKOH UM 1HIIMK MPAaBOBUH aKT, a 3aCTOCOBYE
HopMmu KoHcTuTyIIiT YKpaiHu SK HOpMH MPSIMOI Jii Ta Micis YXBaJICHHS PIlIEHHs y CIIpaBi 3BepTa-
eTbest 1o Bepxororo Cymy Auis BUPILICHHS INTaHHS CTOCOBHO BHeceHHs nopaHHs 10 KCY.

Lleit mopsIIOK — yXBaJIGHHS PIIICHHS, B SIKOMY @ priori Cyll Ma€ BUKJIACTH MOTHBU HE3acTO-
CYBaHHS aKTY, i JIMIIIE MiCIs IIBOTO 3BepHYTHCS 10 BepxoBHoro Cymy, SKuiif Ma€ BHECTH BiATIOBITHE
KOHCTUTYyIiHe momanHs 1o KoHcrutymiliHoro Cymy — IpOTUKTOBAHUM IBOMa MipKyBaHHSIMHU.
[leprre moB’s3aHe 3i 3iICHEHHSIM NIPABOCY/JIS B PO3YMHI CTPOKH, a/K€ y BUIAJKY BUCHOBKY CyIy
PO HEKOHCTUTYIIHHICT aKTy POBAKCHHS HE 3yMIUHSAETHCA 1 CY/l HE O4iKY€ BUPIIICHHS MUTaHHS
npo 3BepHeHHA 10 KCVY 4u BUHECeHHA HUM pileHHs. Jlpyre noB’si3aHe 3 KOHCTUTYLIHHUM Tpo-
Ba/DKEHHSIM: IPEIMETOM KOHCTUTYLIMHOTO KOHTPOJIO y BHUIAAKy 3BepHeHHS BepxoBHoro Cyny
Mae OyTH MTOJIOKEHHS aKTy y TOMY PO3YMiHHI 1 TIIyMa4eHHi, sike HOMy HaJIaHO B CyIOBOMY PillICHHI.
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IHmMMU cioBaMu, MOBa iiie HE TIPO a0CTPaKTHHHA KOHTPOJb KOHCTUTYIIHHOCTI B TOMY CEHCI,
B SIKOMY BiH Ma€ MicIie 3a mogaHusiM [IpesunenTa Ykpainu; moHaifMeHIIIe COpOKa I’ SITH HapOTHUX
JenyTariB YKpainu; YrmoBHOBaxkeHoro BepxoBHoi Panu Ykpainu 3 npas monunu; BepxoBHoi Paau
AsroHoMHoO1 Pecniyoniku Kpum un noganusm BepxosHoro Cyny proprio motu (To0TO 3a BIaCHOO
iHinaTHBOIO O3 MPUB’SI3KU 10 KOHKPETHOI CIIpaBU). AJKe PeIMETOM KOHCTUTYIIHHOTO KOHTp-
OJIIO € MOJIOXKEHHS aKTy B TOMY HOT0 3Ha4YeHHI, ke HOMY Hala€ThCs CYIOM CUCTEMHU CYIIOyCTPOIO.
Came ToMy y yactuHi TpeTiil crarti 89 3akony Ykpainu «Ilpo Koncruryuiiinuii Cyn Ykpainu»
nependadeHa MOXIUBICTh BU3HaHHS KoHncTutyniiinum CynoM YKpaiHu y CBOEMY pillleHHI HEKOH-
CTHTYIIIHOCTI TIIyMaueHHS 3arallbHAM CyJIOM 3aKOHOJABYOTO ITOJIOKEHHsI. [10I0)KeHHS aKTy 3aKo-
HOZABCTBA MOXKE MaTH JCKiJIbKa OTHAKOBO MOXITUBHX TIIYMa4eHb. | OCKUTBKY TIIyMadeHHs 3aKOHO-
JaBYOTO ITOJIOKEHHS € HEB1 €EMHOIO CKIIQIOBOIO HOTO 3aCTOCYBAHHS CYIaMH, TaKe TIOJIOKEHHS Ma€e
pPO3yMITHCS caMe y TOMY 3Ha4eHHI 1 CeHCI, sIke HOMY HaJlalOTh CY/IH, KOJIU JIOXOSATh BUCHOBKY TIPO
HEKOHCTHUTYIIIHHICTh akTy [14, c. 13-14].

Ymoeu 30iiicnenna inyuoenmnozo (kazyanonozo) konmposnio. ©opMyintoBaHHS MOJI0KEHb
KOJICKCIB MPO 1HIMICHTHUHN (Ka3yaJlbHU) KOHTPOJIh BU3HAYAIOTh TaKi YMOBH HOTO 31MCHEHHS:

(1) 3akoHOMaBYE TOJIOKEHHS, IO MOXKE OYTH OI[IHEHUM CYJIOM Ha KOHCTHUTYIIHHICTh, MA€
Oe3rnocepeIHE 3aCTOCYBaHHS y CIIPaBi 1 € BU3HAYAJILHUM JUIS 11 BUPIlICHHS;

(2) mpenMeTOM KOHTPOJIIO MOXKe OyTH 3aKOHOJABU€ IOJIOKEHHS, BCTAHOBJIEHHS KOHCTH-
TYLIHHOCTI/HEKOHCTUTYLIIHHOCTI sikoro BigHeceHo a0 ropucaukuii KCY, amxe 3akoHOnaBelb,
nepen0avnBIIY MOXKITUBICTh HE3aCTOCYBAHHS TAKOTO ITOJIOKEHHS, 3000B’s13aB CYI 3BEPTATUCS JIO
BepxoHoro Cyny aisi BUpIIICHHS THTaHHS MO0 BHECEHHS KOHCTHTYLIHHOTO momaHHs. Tomy
y BUNAJIKy MPABOBHX aKTiB, 110 He BimHeceHi 1o ropucaukiii KCY, BkazaHe MOJ0KEHHS HE 3aCTO-
COBYETHCS;

(3) omiHKa KOHCTHUTYIIHHOCTI MOXE CTOCYBATHCSI BHKIIIOYHO BiIIOBIIHOCTI KOHCTHUTY-
MIHHUM TIOJIOKEHHSM, IO TapaHTYIOTh KOHCTUTYIIIHI mpaBa i CBOOOIM: MOJOXXEHHS KOJCKCIB,
3000B’SI3yI0UH Cy/IH y [IUX BUITaKaX 3aCTOCOBYBaTH HOpMH KoHcTuTylii Ykpainu sik HOpMH mpsi-
MOT Aii, IMIUTIIUTHO BiICHJIAIOTH O YaCTHHM TPEeThoi cTaTTi 8 KoHCTHUTYIT, SIKOIO rapaHTyeThCs
3BEpHEHHS JI0 CYIy JJISl 3aXUCTYy KOHCTUTYIIMHUX MpaB 1 CBOOO JIFOAMHU 1 TpoMaisHuHA 6e31o-
cepeanbo Ha miacraBi Koncrutyuii Ykpainu. OTxe mUTaHHS BiANOBITHOCTI 1HIIMM IOJIOKEHHIM
Koncrutyuii Ykpainu He Moxe OyTH PEeIMETOM OLIIHKH CYY;

(4) y BUmanKy 3aKOHIB Ta MDKHApOTHHX JIOTOBOPIB CyAd HE HMOBHOBAKCHHU OLIHIOBATH
JOTPHMAHHS KOHCTUTYIIHHOL TMPOLEIYPH PO3LIANY, YXBATCHHS abo Ha6paHHH YHHHOCTI BifIIO-
BigHUM aKkToM. L[eff BHCHOBOK IiATBEPIKYETHCS i TTOJIOKEHHIME KOIEKCIB, K1 BKa3yIOTh, IO CY
po3mIsinae cpasu BimoBixgHo 1o Koncturyii Ykpainu, 3akoHiB YKpaiHH, Mi>KHAPOIHUX JTOTOBO-
piB, 3roJ1a Ha 000B’A3KOBICTh SAKUX HajaHa BepxoBHoro Panoro Ykpainu (vactuHa apyra crarti 10
HIIK, gyactuna apyra ctarti 7 KAC, wactuna apyra crarti 11 I'TIK), i nume mono iHIImx mnpaso-
BHX aKTiB KOJICKCH Tepe0auaroTh, M0 CYIU 1X 3aCTOCOBYIOTh, KO BOHH MIPUHHATI BiJAMOBITHIM
OpPraHOM Ha MiJICTaBi, B MeXax MOBHOBaXEHb Ta y CHOCiO, M0 BcTaHOBJIEeHI KoHCTUTYLIEKO Ta
3akoHaMu Ykpainu (dactuna tpets crarti 10 LIIK, yactuna tpers crarti 7 KAC, yactuHa npyra
ctarti 11 I'TIK). [Hmumu cioBaMu, 3aK0OHOIAaBE1b He NIepea0aquB MPSIMUX UM IMIUTIIUTHAX TTOBHO-
Ba)KCHb CYAy OLIHIOBATH JOTPHUMAHHS MPOLCIYPH MPUAHATTS 3aKOHY UM paTuQikaiii Mi>KHapoI-
HOTO JIOTOBOPY B MOPSIIKY IHIUASHTHOTO (Ka3yalbHOTO) KOHTPOIIO. €IMHAM BUHITKOM € MTUTaHHS
OTIPITIOAHEHHS TaKOTO aKTY, aJke 3TiIHO cTaTTi 57 KoHCTHTYI1, STka BCTAHOBIIOE KOHCTUTYIIHHE
MPaBo 3HATH CBOI IpaBa i 000B'SI3KH, aKTH, HE JTOBEJICHI /10 BiJjoMa HACEIICHHS Y TIOPSIIIKY, BCTAHOB-
JICHOMY 3aKOHOM, € HSUNHHHUMU;

(5) BHCHOBOK TIpO HEBIAMOBIHICTH 3aKOHOAABYOTO MONIOXkKEeHHsT KoHcTuTyii YkpaiHu Mox-
JIUBUI BHUKITIOYHO, SKIIO (2) JKOJHE 3 MOXKJIMBHUX TIyMadeHb 3aKOHOJABUOTO TOJIOKEHHS HE yCy-
BaTHMeE CyNepeyHocTi a0o (0) iCHYIOTh BUCHOBKH I0JI0 3aCTOCYBaHHsI BiAMOBIIHUX HOPM TpaBa,
BHKJIaJICHI B mocTaHoBax BepxoBHoro Cyamy, siKi Cyl Ma€e BpaxOBYBaTH 3TiJHO YACTUHHU YETBEPTOL
crarrti 263 LIIK, yactunu i’ saroi crarti 242 KAC, yactunu uetBeproi crarti 236 I['TIK Ta yactunu
mocroi crarti 368 KIIK, ane TiaymayeHHs, BUKJIaJeHE B TAKUX BUCHOBKAX, Ha JyMKY Cydy, CyIie-
peunts Koncrurymii Ykpainu.

SEe




ITIPABO I CYCIIVIbCTBO Ne 3/2023

MoTuBallis CyIy MO0 HEBIIMOBIIHOCTI 3aKOHY UM 1HIIOTO MPaBOBOTO akTy KoHcTUTYIIIT
VYkpaiHu TOBWHHA BIJNOBIIATH CTAaHAAPTY prima facie, TOOTO OyTH JOCTaTHLOKO JJIsi BCTAHOB-
JICHHS TEBHOTO (DaKTy, MPE3yMITIii Y¥ IMiJICTaB CIPOCTYBAaHHS MPE3yMIIIii, KO He Oyne JaoBe-
JICHO TIPOTHJIC)KHE ab0 HaJlaHe Halie)kHe crpocTyBaHHs [15, c. 391-408]. s uineid KOHCTUTY-
[IHOTO KOHTPONIO KBadidikallis prima facie o3Ha4yae, M0 apryMEHTH, BUKJIAJCHI B MOTHBAIIii
CYZY, MOXYTh ITOTIEPEAHBO BBKATUCS JOCTATHIMH 1 aleKBaTHUMH TSI CIPOCTYBAHHSI MIPE3yMIIIIi{
KOHCTUTYIIMHOCTI 3aKoHOAaBYOro nonoxenHa. Cyn He 3000B’s13aHui nepebuparu Ha cebe polib
KoncrutyuiitHoro Cyny 1 gaBaTH aeTanbHe OOIpYHTYBaHHsS BUCHOBKY IO HeBiAmoBiaHicTh KoH-
CTHTYILIT — 000B 30K CY/y, HATOMICTb, MTOJISITAa€ caMe Y HaJlaHHi MiJACTaB AJs CIIPOCTYBAHHS Ipe-
3yMIIIIT KOHCTUTYIIIHOCTI 1 mepenayi mutanHsa Ha po3risia Koncturymiiaoro Cyuy.

Koncmumyuiinine nooanns proprio motu ma alia motu Bepxoenozo Cyody. 1le nosep-
Ta€ HaC JI0 IUTAaHHA 3MICTy IpaBa Ha KOHCTUTyLilHe momaHHs BepxoBunoro Cymy B dacTHHI
npyrii ctarTi 150 KoHetutyii Ykpainu. B cBiTii BUKIIaneHOTO, B KOHCTPYKIIIi IIbOTO KOHCTH-
TyHOiifHOTO TOBHOBa)KeHHsI BepxoBHoro Cymy citif BiJOKpeMHUTH 1Bi ckiIamoBi: (1) KOHCTUTY-
[iliHe 3BEPHEHHS proprio motu, TOOTO 32 BIACHOIO 1HIIIaTUBOIO 03 MPUB’A3KH 10 KOHKPETHO1
CIIPaBH, IO € TOTOKHUM IPaBy Ha KOHCTHUTYIIifiHE 3BEpPHEHHS iHIINX Cy0’€KTiB, BU3HAYEHUX
crarreto 150 Koncrutymii; (2) koHCTUTyLilHE 3BepHEHHS alia motu, TOOTO 3a 3BEpHEHHSIM
CyLy CHUCTEMH cynoycTporo 10 BepxoBHoro Cyny ctocoBHO BHeceHHs 10 KCY nmogaHHs 1mo10
KOHCTUTYLIHHOCTI 3aKOHY YH 1HILIOTO IIPAaBOBOTO aKTa, IKKH 3T1IHO BUCHOBKY Cydy CYIE€pEUHTh
Koncrurynii Ykpainu.

L1 mpyra ckimamoBa BHHHKAE i3 B3a€MOIIl AEKUTHKOX KOHCTHUTYIIMHUX IOJOKEHB. Tak
gactrHa Jpyra crarti 8 Koncrurynii Vkpainu, nepeabauaroun, mo Konctutyiis Ykpainu mae
HAWBUIY FOPUAMYHY CHITY, a 3aKOHH Ta 1HIII HOPMATUBHO-TIPABOBI aKTH NMPUHMAIOTHCS Ha OCHOBI
KoucTutytiii Ykpainu 1 MOBUHHI BiJIMOBIIATH ild, MPSAMO HE BKa3y€e Ha 00OB’ 30K CYIy NEPEBIpATH
TaKy BiAMoBigHiCTE. HaToMicTh Cynu MaroTh BUXOJUTH 3 IPE3yMIINii KOHCTUTYIHHOCTI 3aKOHY YU
1HIIOTO MPaBOBOTO akTy. OHAK SKIIO CYJ JOXOJAUTh BUCHOBKY MPO HASIBHICTh prima facie mijcTaB
JUISL CTIPOCTYBaHHS Takoi MPE3yMIIIlii, B HhOT0 BUHHUKAE HE TUIBKH 0OOB’S30K HE 3aCTOCOBYBAaTH
3aKOHO/IaBU€ MOJIOXKEHHS, ajle i 000B’s130K 3BepHYyTHCA 10 BepxosHoro Cy/y 11010 BHECEHHS Bif-
MOBI1IHOTO KOHCTHUTYILIHHOTO moganus 10 KCV.

Jpyra BaxJinBa KOHCTUTYLiiiHa BUMOT'a IIOJIATAE B TOMY, L0 CYAJ1i B YKpaiHi MatOTh € JUHUN
CTaTyC HE3aJISKHO BiJl MICIIS CyAy B CHCTEMI CyI0yCTpoto [IuB. 16, ab3al] IOCTHH MiAMYHKTY 3.2
MYHKTY 3 MOTHBYBaJIbHOI YacTHHU|. Takuil cTaTyc Mae IOpUANYHE 3HAUCHHS, 30KpeMa, CIIPSIMO-
BaHE Ha 3aXHCT MPAaB 1 CBOOO/I JIFOAMHY 1 TPOMAJITHIUHA Yepe3 3MIHCHEHHS IPaBOCYII HE3aIeKHIM
1 6e3CTOpOHHIM cyztoM 16, ab3a1] MOoCTHI MiAMYHKTY 3.2 MYHKTY 3 MOTUBYBaIIbHOI yacTHHH |. Tomy
SKIIO Cy[ AIHIIOB BHCHOBKY NPO HEKOHCTHTYIINHHICTH 3aKOHOJABYOTO IOJIOKEHHS, 1€ MUTAHHS
Mae OyTu nepenane Ha po3risin KCVY. Bepxopuuii Cyn, peani3yloun CBOE KOHCTUTYIIIHE MTPaBo Ha
MIOJIaHHSA, HE Ma€ TUCKpELlii, aJpke WIeThcs PO KOHCTHUTYIIHHE 3BepHEHHS alia motu — BepxoBHMIA
Cya Moxe JHIle MepeBipuTH JOTPUMAaHHS BUMOT LI0A0 O(OPMIICHHS 1 KOMIUIEKTHOCTI MOJaHHS
1 HanpaBuTHu #oro no KCV. Bepxosuuit Cy y TakoMy BUIAJIKy He MOXKE BUPILIYBaTU IOJaBATH
YH He M0J]aBaTh MUTAHHS KOHCTUTYLIITHOCT] 3aKOHOAaBYOT0 MOJIOKEHHS, SIKE IIOCTANIO Y CYI0BOMY
npoBapKeHHi, Ha po3nsig KCY. Skmo ¢popMansHi BUMOTH [T KOHCTHTYIIHOTO ITOJaHHS, TICpeI-
Oauyeni 3akoHoM Ykpainu «Ilpo Koncruryniniauit Cyn Ykpainu», TOTpUMaHO, BOHO Ma€ OyTH
nepenano Ha po3nrig KCY, skuii MOBHOBaKCHUI BUPINTYBATH IIUTAHHS IIPO BIIKPUTTS YU BiIMOBY
y BLIKPUTTI KOHCTUTYIIITHOTO MPOBaKEHHS.

Uunaanii 3akoH Ykpainu «IIpo cymoycTpiil i cTaTtyc CyIIiB» BIIHOCHUTBH O KOMIICTEHIIi
[Tnenymy BepxoBroro Cymay mUTaHHS IPUHHATTS pilleHHS IIpo 3BepHEHHS 10 KoHcTuTyIiitHOTO
Cyny YkpaiHu 3 IUTaHb KOHCTUTYIIITHOCTI 3aKOHIB Ta 1HIIMX IPAaBOBHX aKTiB, a TAKOX OO
oiniitHoro TrymaueHHs Korerutynii Ykpainu (IyHKT 5 yacTUHU Apyroi cTarti 46 3akony). Cto-
COBHO KOHCTUTYLIHHOTO 3BEPHEHHS proprio motu, TOOTO 3a BIACHOIO iHIIIaTUBOIO BepxoBHOTO
Cyny i mo3a paMKaMu CyZIOBOTO MTPOBAPKEHHS, TAKUI MeXaHi3M He BUKJIHMKAE 3arnepeueHb. AJKe
IInenym BepxoBroro Cyny € KoJieriaJIJbHUM OpraHoM, 10 CKJIajay SIKOTO BXOIATH yci cyaai Bep-
xoBHOro Cyqny.
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OnHak momo0 KOHCTUTYIIHHUX 3BepHEHb alia motu [lneHyM He MOXe MaTH MOBHOBa)KCHb
010 3BEpHEHHS 4M BiAMOBHU y 3BepHeHHI 0 KCY: mMUTaHHA KOHCTHTYHIHHOCTI BXKE IOCTAIIO
y CIIpaBi, B SKiif MOCTaHOBIEHO pimeHHs. Cyl CHCTEMH CYJOYCTpPOIO BXKE BHCJIOBHB JyMKY, IIIO
3aKOH YW IHIIMH TpaBOBUI akT cymepednTh KoHcTHTymii YKpaiHH, BiIMOBHBCS BiZl 3aCTOCY-
BaHHS TaKOTO 3aKOHY UM iHIIOIO IPaBOBOTO aKTY, 3acTocyBaBIIM HopMH KoHcTuTymii Ykpainu
sIK HOpMHM TIpsiMoi aii. BinMoBa Bix mepenadi Takoro MUTaHHS PO KOHCTI/ITyuiﬁHiCTL HE TITBKH
O3Hauae nepe6paHH$1 BepxosHim CynoM Ha cebe noBHOBakeHb KCV 11010 OI[IHKM HasIBHOCTI 4U
BlﬂcyTHOCTl miZcTaB AJs BIAKPUTTS KOHCTUTYLIIHOTO MPOBAXKEHHS, ke 3TiHO YaCTUHU Mep-
moi crarti 61 3akony Yikpainu «IIpo Koncruryniitnuit Cyn Ykpainu» nUTaHHS IOJO BIAKPUTTA
KOHCTUTYIIIITHOTO MPOBAJPKEHHSI Y CIIPaBi BUPIIIYIOTHCS Ha 3aCiaHHIX KOJerii, ceHaris, Bennkoi
nanaru Korcrurynitinoro Cymy Ykpainu, ane i CTaBUTh MUTAHHS PO TOTPUMAaHHS KOHCTUTYIIIH-
HOTO MPHHIUIY MOIUTY BJIAJH: TOBHOBAXXCHHS MO0 1HIIMICHTHOTO (Ka3yaJlbHOT0) KOHCTUTYIIiH-
HOTO KOHTPOJIO € TI0 CYTi BTPYYaHHIM Y ITIOBHOBaYXEHHSI 3aKOHOIABUOi Ta BUKOHABYO] T'JIOK BIIa/IH,
sIKe MOXKITUBE 32 HAIBHOCTI €peKTHUBHOTO KOHTPOITIO 3 60oky KCV.

OCKiJIbKY TUTaHHS KOHCTUTYIIHHOCTI 3aKOHY YH 1HIIOTO TIPAaBOBOTO aKTy € PyHIaMEHTAIb-
HOIO TIPaBOBOIO IIPOOJIEMOI0, 1110 [TOCTaNa Y KOHKPETHIN CIIpaBi, MPeIMETOM SIKOi € KOHCTHUTYIiIHI
mpasa i CBOOOM, BUPILLIEHHS MUTaHHs CTOCOBHO BHeceHHs 10 KCY nmogaHHs 1010 KOHCTUTYIH-
HOCTI 3aKOHY YU IHIIIOTO IPABOBOT'0 aKTa HE MOXKE 3aJIeXKaTH BiJl BIacHOro poscyny Ilnenymy Bep-
xoBHOro Cyny, aJpke POTUIIEAKHA IO3ULIS TAKOXK BeJe J0 MOPYILIEHHS YaCTUHU IepIIoi Ta Apyroi
CTaTTi 55 y CUCTEMHOMY B3a€MO3B’SI3KY 3 MOJOXXEHHSAMH yacTUHM Apyroi crarti 19 Koncruty-
uii Ykpainu. [HImMMu croBaMul y BUITQAKY 3BEpHEHHS cyny 10 Bepxosnoro Cymy Uit BUpILIEHHS
nmuTaHHsg ctocoBHO BHeceHHA 10 KCY mopmanns, [Inenym, BHpIIIyroYr Iie MUTAHHS HA BIACHUH
po3cya, HaOyBae npoliecyaibHy (DYHKIIIIO 110 BiIHOIIEHHIO JIO CIIPaBH, J¢ TaKe ITUTAHHS ITOCTAIO,
10 He TependayeHo MmporecyaTbHUMH KOIEKCaMU.

Be3nocepeaniii koHcTMTYHiliHMii KoHTpoab. Ilpuanmn BepxoBeHcTBa KoncTHTymil
BHMarae MepeBipKH BCiX akTiB, IO Ma€ 3aCTOCOBYBATH CyJ, HA BiIIIOBiAHICTb KOHCTUTYIIHHUM
MOJIO’KCHHSM, a MIPUHIHI NpsiMO1 i1 KOHCTUTYIIT — 3aCTOCOBYBAaTH KOHCTUTYLIHHI OJIOKEHHS SIK
HOpMH TIpsiMoi Aii. 3 iHIIOro OOKy, KOHTUHEHTAIbHA MOJIENIb KOHCTUTYIIIHOT IOPUCAMKIIIT HAafae
BUKJIIOYHI MOBHOBAXEHHSI LIOA0 KOHCTUTYLINHHOTO KOHTPOMIO CIELiaJbHOMY OpraHy, PIllIEHHS
SIKOTO MalOTh XapakTep erga omnes. Pa3zoM 3 TUM, Taka BUKIFOYHA KOHCTUTYLIHHA IOPUCIUKIIISA MAE
KOHKpeTHI Mexi. ToMy y B3aeMopii IUX NPUHIUIIB BHHAKAE BI BEIHKI cepH, A€ CYIu CUCTEMHU
CYAOYCTPOKO OTPHMYIOTh TIOBHOBAXKCHHS 663HOCCpCZ[HLOF0 KOHCTHTYIIITHOTO KOHTPOITIO, & caMe
(1) momo akTiB, SKi HE HAJIEKATh JI0 }opncz[mcun KoucTutyriitHoro Cyz(y VYkpainu; (2) 11010 aKTiB
(XpiM 3aKOHIB i MI>KHAPOAHUX JOTOBOPIB), SIKi CTOCYIOTHCSI KOHCTUTYIIIHUX TIpaB 1 CBOOOI.

Akmu, wo ne nanexcams 00 wpucoukyii Koncmumyuiiinozo Cydy Ykpainu. YOpucnvk-
uist Koncruryniinoro Cyny Ykpainu Bu3HaueHa 6e3nocepenaso Koncrutytiero Ykpainu. 3okpema
Koncturyniitanit Cyx Bupillye NUTaHHS PO KOHCTUTYIIHHICTD 3aKOHIB YKpaiHM Ta iHIINX Ipa-
BOBHX akTiB BepxoBHoi Panu VYkpainu, aktiB IIpesunenta Ykpainu, aktis KabGinery MiHicTpis
VYkpainu, npaBoBux akTiB BepxoBHoi Pagu ABToHOMHOI PecmyOniku Kpum, YMHHUX MiXHapoOJI-
Hux oroBopiB Ykpainu. [o ropucaukuii Koncrurtyuiiinoro Cyay, TaKMM YHHOM, HE BiIHOCSTHCA
MPaBOBI aKTH IHIIMX OPraHiB JIEPXKaBHOI BJajaH, K mependaueHnx KoHcTutyuiero (Hampukiaf,
AHTHUMOHOIIONLHUHM KoMiTeT Ykpainu, HamioHameHuit 6aHk Ykpainu, Buia pamga mpaBocymns,
PaxyHkoBa nayiata), Tak i MiHICTEPCTB Ta IHINTUX [IEHTPATLHUX OPraHiB BAKOHABUYOT BIIAJIH, TPABOBI
aKTH OpraHiB Biau ABTOHOMHOI PecnyOniku KpuM Ta opraniB MiciieBoro caMmoBpsTyBaHHS, aKTH
1HAMBITyanbHOI Aii (32 IEeBHUMHU BUHSTKaMH), IPUBATHO-TIPABOBI aKTH 1 IPABOYHHH.

VY BiIHOIIIEHHI ITUX 1HIINX aKTiB KOHCTUTYIIHHUI KOHTPOJIb BIATOBIHO /IO YaCTUHH APYTOi
crarti 19 KoHcTHTYIIT MaroTh 3A1HCHIOBATH CYIM CUCTEMH CyAOyCTpolo. Lle monoxeHHs MiCTUTD
JIBi BKJIMB1 BUMOTH: BUMOT'Y 3aKOHHOCTI 1 BUMOTY KOHCTUTYIIHHOCTI. BuMora KoHCTHTYLIHOCTI
O3Havae, 0 MPaBOBi akTH K (OPMAIILHO, TaK i 32 CBOIM 3MICTOM MAlOTh BiAIOBiIaTH BUMOTaM
Konctutymii. IlponecyanbHi kogekcH 30008’ 13yI0Th CYIU y Pa3i HEBIIMOBIHOCTI IPAaBOBOTO aKTa
IIPaBOBOMY aKTy BUILOT FOPUIUYHOI CUJIM 3aCTOCOBYBAaTU HOPMHU IIPABOBOTO aKTa BUILOI FOPHUIUY-
Hoi cuiu (yactuna Tpets ctarti 7 KAC, yactuna cboma crarti 10 LIIK, yactuna cboma crarti 11
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I'TIK), 1110 €0 ipso BKJIF0OYa€ KOHCTUTYIIIHHI HOPMH K HOPMH HAWBHIIOi IOPUINYHOT CHITM B HaIli-
OHAEHOMY TIPaBOMOPSIIKY.

[{i moBHOBa)kEHHS € HACIJKOM MPHHUMIY BepTHKAJBLHOI mpsiMoi aii Koncrurymii, mo
03HaYa€ 3aCTOCYBAaHHS MONOXKEeHb KOHCTHTYII] y BiIHOCHHAX MiX IPUBaTHUMH ocobamH i opra-
HAMH JIep>KaBHOI Bnagu. BepTukanbHa Iist Mae 1Ba BUMipH: HOpMaTHBHUH 1 cy0’extHuiA. HopMma-
TUBHUH MOJIATAE B TOMY, IO AiSTIbHICTD OPTaHiB A€P>KaBHOI BIIaX 3A1MCHIOETHCS y BIIMOBIIHOCTI
JI0 CTIeLiaIbHO-T03BIBHOTO THITY IPAaBOBOT'O PETYIIOBAHHS, sIKE T0OYI0BAHO HA OCHOBI IPUHIIUITY
«3a00pOHEHO BCe, KpiM J03BOJIeHOT0 KOHCTHUTYII€I0 1 3aKOHOMY», a MPaBOBi aKTH, TOMY, MalOTh
BIJIMOBIJJATH aKTaM BUMIOI FOPUIUYHOI CHJIM, BKJIIOYAIOYU KOHCTUTYMHiHHI HOpMH. Cy0’€KTHMIA
BUMIp O3Ha4ae, M0 MPUHINI BEPTHKAIBHOI MPsIMOT il 3000B’A3y€ OpraHu ACpiKABHOI BIAAH 1 iX
MOCaZOBUX OCi0 JOTPUMYBATHCS KOHCTUTYIIIHHUHA MOJOKEHb. |HIMTMMHU CITIOBaMH KOHCTHTYIIHHI
TIOJIOKCHHST BCTAHOBINIOIOTH 3000B’SI3aHHS UL OpTaHiB JCp)KaBHOI BIAAW VIS-d-Vis TIPUBATHUX
0ci0, siKi MarOTh MTPABO BUMAraTH BiJl HUX JOTPUMaHHS KOHCTUTYI[IHHIX BUMOT.

ITpu 11pOMy BepTHKaJIbHA MpsSMa i HE € TOTO)KHOIO 3aKOHHOCTI, SIKa BHKOHYE Ba)KIIHBY
CTPYKTYpHY (YHKIIIO IIPaBOMOPSIKY. 3aKOHHICTb, SIKa II€ BUIUIMBAE 3 YACTHHH APYroi cTarti 19
KoHncTuTy1ii, BuMarae fOTpIMaHHS TaKUX KPUTEPIiiB:

npaBoMipHocTi, TOOTO MiACTaB, MEX MOBHOBAXKEHB Ta cIIoco0y, 1m0 BU3HaueHi KoHcTUTy-
€10 Ta 3aKOHaMU YKpaiHU: «Cy0 €KT BIAJHUX MOBHOBaXXEHb 30008 A3aHUN JiATH JIUIIE HA BUKO-
HaHHs 3aKOHY, 32 YMOB 1 0OCTaBHMH, BU3HAUYEHUX HUM, BUMHATH Jii, HE BUXOASIYHU 32 MEXI MPaB
Ta 00O0B A3KiB, TOTPUMYBATHUCS BCTAHOBJICHOI 3aKOHOM INPOLEAYpPU, OOUpATH JIMIIEe BCTAHOBJIECHI
3aKOHOIABCTBOM YKpaiHH CIIOCOOM IPaBOMIPHOI MOBEMIHKU i 9ac peaji3amii CBOIX BIAIHIX
ITOBHOBa)XCHBY [17];

NMPaBoOBOI (CNpaBeAIUBOi) MPOLEAYPH, KU 1Tependadae MpaBoBi BUMOTH J0 HAJICKHOTO
MPUKAHATTS aKTiB OpraHaMH ITyOIiYHOT BJaJId, BCTAHOBIIIOE YITKY MOCIIIOBHICTh il 13 3a3HaueH-
HSIM CcII0C00iB 1 MeToxiB i 3aificHeHH S, TiICTaB, MOPSIKY, POPMH Ta CTPOKIB Takoi AistsHOCTI [18];

nijlecnpsiMoBaHoCTi: 5K 3a3HaunB Bepxoumii Cyn, «[IpuHIMI 3aKOHHOCTI O3HAYa€, 110
Cy0 €KT BJIaJHHUX ITOBHOBAXEHb MNPU 3AiHCHEHHI TUCKPEIIMHUX MOBHOBAXEHb HE MEpeCIiaye
1HIIOT METH, aHIXK Ta, AJISl TOCSTHEHHS sIKo1 Oyl HaJlaHi Taki MOBHOBa)keHHs [19];

[HmmMu ciaoBamu, 3akoHHICTh cTaTTi 19 KoHctuTyuii Yikpainu € moaiOHO 0 «3aKOHHOCTI
ynpaBiinHa» (Gesetzméfigkeit der Verwaltung) HiMenpKkoro KOHCTUTYLiHHOTO mpasa [auB.: 20,
175], BCTaHOBIIOIOYY BUCOKUH CTAaHAAPT PalliOHATIBHOCTI i BIIMOBITAIBHOCTI B cepi AeprKaBHOTO
ynpasiiHHA [1uB. 21].

HaromicTh BepTHKaibHA MpsiMa Jisi € OLIBII IIMPOKOKO 3a CBOIM 3MicTOM. BoHa BHMarae
He TUTbKH (OPMaJbHOT BiJIIIOBITHOCTI BUMOTaM 3aKOHHOCTI, aJjie i CyOCTaHTHBHOI BiJIITOBIIHOCTI
KOHCTUTYIIIHUM HOpMaM, IPUHIUIIAM 1 IIHHOCTAM. B 11 0CHOBI moKJaneHa ijes, o KOHCTHUTY-
IiifHI paBa i cB0OOAM IHAMBIAA Vis-d-Vis IepaBH 1 ii OpraHiB MalOTh 00’ €KTHBHY KOHCTUTYILIIHHY
[IHHICTH, 10 Ma€ BU3HAYAILHUI BIUTUB 1 3HAYCHHS JJIS1 BCHOTO MPABOIIOPSIIKY.

OpnHak 3aKOHOAABeIlb, IIPOMMCYIOUN B KOZEKCaX 0OOB’A30K CyAy Y pasi HEBiANOBIIHOCTI
MIPABOBOTO aKTa MPAaBOBOMY aKTy BHIIOi FOPUAWYHOI CHIIM 3aCTOCOBYBaTH HOPMH MPABOBOTO aKTa
BUIIOI IOPUANYHOI CHUJIM, HE HaJaB MMOBHOBA)XKEHb CKACOBYBATH aKTH 3 MiACTaB 1X HEKOHCTHUTY-
LIAHOCTI YM HE3aKOHHOCTi. BUHATKOM € aIMiHICTpaTHBHI CyAM, ajpke IJIsi OCKap»KEeHHS HOpMa-
THUBHO-TIPABOBHX aKTiB Cy0 €KTIB BIaIHUX IOBHOBAKCHB 3aKOH Iependavac 0COONUBHIA MOPSIOK
aJIMiHICTPaTUBHOTO MTPOBAKCHHS, SIKHI BCTaHOBIIEHO crarteto 264 KAC Ykpainu, Ta rocromap-
CBKi CyIH IIONO OCKapKeHHS HOPMAaTHBHO-TIPABOBHUX aKTiB AHTHMOHOIIOJIBHOTO KOMITETy YKpa-
ian (myHkT 7 wactuHU nepmroi crarti 20 I'TIK Ta crarra 60 3akony Ykpainu «IIpo 3axuct eko-
HOMIYHOT KOHKYpPEeHIIii»). | sk 1 y BUNaAKy KOHCTUTYLIHHOTO KOHTpomto KoncrutymitiHoro Cyny
Ykpainu, pillieHHs aIMiHICTPaTUBHUX CYIIB MAIOTh XapaKTep erga omnes: 3T1THO YaCTHHH APYyTol
ctarTi 265 KAC HOpMaTUBHO-IPABOBHH aKT BTpayae€ YMHHICTH IOBHICTIO ab0 B OKpeMiil iforo
YaCTHHI 3 MOMEHTY HaOpaHHsI 3aKOHHOT CHJTH BiIMOBIIHUM PIillICHHSM CYLY.

Jpyrum BaxKITMBUM KOHCTUTYLIHHUM TPUHIIMIIOM, III0 BU3HAYA€E TIOBHOBAXKEHHS CY/IiB 1100
0e3rnocepeIHbOr0 KOHCTUTYLIHHOTO KOHTPOJNIIO € MPUHIMI rOPU30HTAAbHOI npsiMoi aii Kon-
CTUTYII, 1110 03HaYa€ 3aCTOCYBaHH MoJokeHb KOHCTUTYLIT y BIAHOCHHAX MiX MPUBATHUMHU OCO-
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Oammu. TopusonTanbHa npsmMa nist KoHcTuTyii, MOHSTTS K01 Oyiio chopMylIboBaHe Y MiCITBOEHHII
KOHCTHUTYIIHHIN mpakTtuiii denepanbHOTO KOHCTI/ITyLIII/IHOI‘O Cyny ®PH (HOKTpI/IHa Drittwirkung
[muB.: 20, c. 60-61]) o3Ha4ae, Mo KOHCTI/ITyHII/IHl npaBacho6oz[1/1 MAaroTh «BI/IHpOMlmoqu/m edexT»
[20,c.61] Ha NPUBATHE MPaBO, 10 BUMATaE BiJl CY/iB TIIyMa4UTH HOTO Y BiJIIOBITHOCTI 0 KOHCTH-
TyuiiiHux mpaB i cBoOox. Sk 3a3HaunB KoHcTHTyIiiHMIA Cy;l OPH y crpasi Liith, «... cucrema
[KOHCTHTyulHHHX] LIHHOCTEH, 1110 30Cepe/keHa Ha JONCHKIN 1HAMBIMYadbHOCTI 1 TIAHOCTI, IO
BUILHO PO3BHMBAIOThCSI B COLIaJbHINM CHIJIBHOTI, MAa€ 3aCTOCOBYBATUCH SIK KOHCTHUTYIIiiHA 3acaja
y Bcix c(pepax mpasa. 3aKOHOAABCTBO, YPSLyBaHHS 1 IPABOCYIASL CKEPOBYIOTHCS HEIO 1 OTPUMYIOTh
Big Hel ctumydt. Lle Takox BIUIMBaE Ha UBUIBHE IIPABO — JKOMHE MOJOKCHHS IUBLUIFHOTO TIpaBa He
MOYE CYTEPEUNTH i, KOXKHE TOJIOKEHHS Ma€ TIYMaYUTHCS 3TiAHO 11 1yxy» [22].

[IpuHIKT TopU30HTAIBHOIT TpsiMoi 11T KoHCTHTYIIT BH3HAYAa€ TIOBHOBKCHHS CYJIB MO0
KOHCTUTYIIITHOTO KOHTPOJIO 3a MPHBATHO-TIPABOBUMH aKTaMu. BiH BimoOpakeHWid, 30KpeMa,
B TmonokeHHs ctarTi 228 [luBimbHOTO KouekCy YKpaiHH, KO BU3HAIOTHCS HIKYSMHHMH TIpa-
BOUYMHH, 1[0 TOPYUIYIOTh MYONiYHUN MOPSAZOK, a caMe SIKIIO BOHM CIPSAMOBaHI Ha MOPYLICHHS
KOHCTHUTYIIIHUX TIpaB i cBOOOJ JTIOAWHY i rpoManssHuHA. Takuii KOHCTUTYHiHHIH KOHTPOJIb Mae
3[1MCHIOBATUCS HABITh SIKIO 3aKOHOIABCTBO IPSIMO HE BCTAHOBIIOE BUMOTY BifmoBigHoCTI KoH-
CTUTYILI, 5IK Ile Ma€ Miclie y Bunaaxy Kogekcy 3akoHiB Ipo mparfio Ykpainu.

Axmu, AKi cmoCcylomsca KOHCMUmMyyitinux npae i c60600. KomneTeHis CyaiB cucteMu
CYIIOyCTPOIO, a cCaMe aIMiHICTPAaTUBHHUX CYIIiB, BKIIFOUYA€ CIIPABU PO OCKAP)KEHHS akTiB BepxoBHOI
Panu Yxpainm, [Ipesunenra Ykpainu (crartst 266 KAC), Kabinety MinictpiB Yipainu (cTarTs 264
KAC). Bianogiano a0 nonoxens KAC, Bepxosuuit Cyn y ckani konerii KacariitHoro anminicTpa-
TUBHOTO Cy/Iy PO3IIISAA€ CIIPABH IIOJI0 3aKOHHOCTI (KpiM KOHCTHUTYIIIIHOCTI) TocTaHOB BepxoBHOT
Panu Ykpainu, ykasis i po3nopspkesb [Ipesnnenta Ykpainu (IyHKT 1 9acTHHH mepioi cTarTi 266
KAC), a cnipaBu 1110710 3aKOHHOCT1 (KpiM KOHCTHTYILIHHOCTI) TIOCTAHOB Ta po3nopspkeHp Kaoi-
HeTy MiHicTpiB YKpaiHH — 32 MpaBUIIaMH 3aTaIbHOTO IO30BHOTO NMPpoBaLKEeHHA (cTarTa 264 KAC).

Came B Takux CIpaBax SBHO i HEJBO3HAYHO IOCTA€ JOCHTH UyTIHMBE MUTAHHSI PO3MEXY-
BaHHA IOPUCAUKINI agMiHicTpaTuBHoro cyxny i Koncturyniitnoro Cyny Ykpainu. Apke MUTaHHS
MPEAMETHOI IOPUCAUKIIT € (DyHIaMEHTAIBHOIO NIPABOBOIO MPOOJIEMOIO, 110 MAa€ KOHCTUTYIIHHUI
BuMip. [IOHATTA «Cym» B 4acTuHI nepiuii Ta apyriid crarti 55 Konctutynii Ykpainu BKIIIouae He
TiJIbKU (pOPMaJIbHI O3HAKU OpraHy, 110 YTBOPEHU 3 METOIO 3[1MCHEHHS MPaBOCYd, alle i Takox
TPaBOBY OCHOBY Horo iCHyBaHHS Ta JOTPUMAaHHS TaKUM OPTraHOM 3aKOHOIABCTBA, IO PETYIIOE
HOro MisTBHICTD [uB. 23, para. 24]. [HIMUMH CIIOBAaMH TIOHSATTS cyay Jist iJIeH YacTUH MepIoi Ta
apyroi cTarTi 55 KOHCTI/ITy]_Ill VYKpainu BKIIO9a€ yCIO OpraHi3aliiiHy CTPYKTYPY CYIiB, BKIIOYHO
3 TUTaHHSAMH, 10 HAJIeXKaTh 0 FOPUCAUKINT MEeBHUX Kateropiil cymiB [24, para. 68]. Tomy Hemo-
TPUMaHHS MEX IOPUCAUKIIT aIMiHICTPaTHBHUM CYIOM MOKE BECTH 0 TOPYIICHHS YaCTHHH IIep-
1101 Ta APyroi CTaTTi 55 y CHCTEMHOMY B3a€MO3B’SI3KY 3 IIOJIOKCHHSIMH YaCTHHH JIPyTOi CTaTTi 19
KonctuTynii Ykpainu: y BUNAAKy HOPYIICHHS NMPEAMETHOI IOPUCAMKINT aJAMIHICTPaTHBHUHN Cy[
MepecTae BiNOBIAATH MOHATTIO «CyI» B ceHcl cTarTi 55 KoHeTuTyii i ocTaTouHe pilieHHs Takoro
Oprany IOCTaHOBJICHE Y TAKOMY BUIAJIKy HE BiJNOBiJa€ MOHATTIO CYJJOBOTO PillIEHHS.

3axoHOABelb, IPONUCYIOYH [IOBHOBAXKEHHS aMIHICTPAaTUBHUX CYIiB IPAMO Iepea0ayus,
IO TaKi MOBHOBa)KEHHS HE BKIIFOUAIOTH MHUTaHHS KOHCTHUTYLiiHOCTI. lle, Ha mepmwmii morisim,
CIPUYMHSE TapaJoKCAIbHy CUTYAIlik0: aMIHICTpaTHBHI CYIW MOBUHHI 3a0e3MeuyBaTi e(QeKTHB-
HUH 3aXUCT MpaB, cBOOOJ Ta iHTepeciB (i3WYHHUX OCI0, IPaB Ta IHTEPECIB OPUAMYHUX OCI0 Bij
MOpyIIeHb 3 OOKy Cy0’€KTiB BIAJHUX ITOBHOBAXXEHB Ta, SIK 3a3HAYANOCS BHINE, 3aCTOCOBYBATH
KOHCTHUTYIIiIHI ITpaBa i cCBOOOAN SIK HOPMH HPSAMOT Ji1, [0 HEB1IBOPOTHO BKIIFOYAE TIOBHOBAYKCHHS
KOHCTHTYIIIITHOTO KOHTPOJIO, aJleé OJHOYACHO 3aKOHOJABEIh IPSIMO 3a00POHSE CyaM pO3IIIaaTi
CTpaBH IOJI0 KOHCTUTYIIIHOCTI.

Benuka nanata BepxoBrnoro Cyay, po3miisigarodu Iie MTUTaHHS, BCTAHOBUJIA, 110, BUPILIYIOUN
MUTAHH PO BIIKPUTTS IPOBAKEHHS Y CIIpaBi, cyA kepyeThbest crartamu 169-171 KAC Ykpainu i,
MOp# 13 OL[IHKOI BUKOHAHHA ()OpMaIbHUX BUMOT JI0 TTO30BHOI 3asiBH, CYJl Ma€ OLIHUTH, Y1 HaJle-
YKUTH CHIp po3NIAJATH 3a MPaBUIAMH aJIMIHICTPAaTUBHOTO CynouMHCTBa. L4 oLliHKa CKIIagaeThes 13
MOCJIITIOBHUX BIJIMOBiIeH HA 3amuTaHHA [25]:
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YU HassBHUH IOPUIUYHUH CITip BiamoBigHO 1o ctarti 124 Koncturymii Ykpaiau?

YWY € BiH MMyOI1YHO-TIPABOBUM (TOOTO BUHUK 3 ITyOJIIYHO-TIPABOBHUX, & HE IPUBATHOIPABOBUX
BiJTHOCHH)?

M MOUIMPIOETHCS HA LEH IMyONIiYHO-IIPAaBOBUH CIIIp IOPHUCIUKIIS aAMIiHICTPAaTUBHUX CYIiB
(ToOTo crip He BigHeceHo 10 rpucaukiii KorcturyniitHoro Cyny Ykpainu Ta He Ma€ BUPIIITyBaTUCh
B MOPSIIKY KPUMIHAJIBHOTO CY/IOYMHCTBA BIIOBITHO 70 YyacTHHH Apyroi cTarti 19 KAC Ykpainm)?

Le#t cTanmapt OLiHKH, OJHAK, HE € JOCTaTHbO YITKHM, aJpKe KpUTEpIl «CHip HE BiaHe-
ceHo j0 opucaukuii Koncturyuiiinoro Cyny Ykpainu» moBepTae Hac Ha3aj A0 MUTaHHS IOpHUC-
TUKIiHEIX MexX. Paszom 3 Tum, BepxoBuuii Cyp, sik BOa4a€ThCsl, BCTAHOBUB 3arajdbHUMN MiIX1T 10
BUPIIICHHS TaKUX MMUTAHb, IKUA Ma€ MOJISTaTi B TOMY, 0 noBHOBakeHHS KCVY € criemiaapbHUME
MpaBUJIaMH, 8 IOBHOBAKEHHS aIMiHICTPAaTUBHOTO — 3arajJbHUMH. [HITIMH CIIOBaMU, aqMiHICTpa-
TUBHUH Cy/l MOBUHEH NIEPEKOHATHCS, IO TaKi CIeIialibHI MpaBuiia He 3aCTOCOBYIOThCS.

Jpyruii BaXIMBUI acHEKT MOJNATAE B TOMY, IO aAMiHICTPAaTHBHI CyAM HE MAalOTh MOBHO-
BOXCHb BHUPIIIYBaTH IOPUAWYHI CTIOpH in abstracto. Ilpe3yMIiiisi KOHCTUTYIIHHOCTI 1 mpsma
3a00pOHAa 3aKOHOMABIIS PO3MIISAATH TUTAHHS KOHCTUTYIIIHHOCTI YHEMOXKITUBIIIOIOTE a0CTPaKTHHUMA
KOHCTUTYI[IMHUI KOHTPOJb aAMiHICTPAaTUBHUX CyJiB mono akTiB Ilpesunenta, BepxosHoi Paqu
yn Kabinery Minictpis. [IpaBo Ha 3BepHEHHs [0 aJMiHICTPaTUBHOTO CyAy OOyMOBIEHO HEO0O-
X1JHICTIO 3aXHUCTy MOPYIIEHUX IpaB, cBOOOM ab0 3akOHHUX iHTepeciB. ToOTO crmip mae Oyt in
concreto i CTOCYBaTUC KOHCTUTYIIWHUX TpaB i CBOOOX 0cOOH («... IPaBO HA OCKAPXKCHHS 1HIU-
BiyaJIbHOTO aKTa Cy0 €KTa BIAaIHUX MOBHOBaKEHb HATAHO 0CO00I1, MO0 SKOI IeH aKT MPUIHHATHIA
a0o0 mpaB, cBOOOJ Ta IHTEpEeCiB SIKOT BiH Oe3MOCepeIHbO CTOCYEThC» [26]). Tomy, SKIO aKkT BKa-
3aHHUX Cy0’€KTIB BJaJIHUX TIOBHOBKEHb NMPUHHATHI Ha BUKOHAHHS MOJOXeHb KoHCTHTYMIT 1 He
CTOCY€ThCSl KOHCTHTYIIMHUX MpaB i CBOOO, aAMiHICTPaTUBHUE CyJ HE Ma€e MOBHOBAYKCHD HOTO
OIIHIOBATH Ha BiAMOBIAHICTE KoHCTHTYMIT — 116 ToBHOBaskeHHsI KoHcTuTyiitHoro Cyny Ykpainu.

3arasoM MOXHa 3alpOIOHYBaTH TaKi KpUTepii po3MeKyBaHHs IOPUCANKIIT aIMiHICTpaTHB-
Horo cyny i Korcruryniitnoro Cyny Ykpainu:

KpuTepiil KOHCTUTYLIHUX NpaB i cBO0OA: aKT Oe3MOCepeIHBO CTOCY€ETHCS KOHCTUTYIIH-
HUX IpaB Ta cBoOOA 0cobu. 3a00poHa 3aKOHOJABIIS MIONO PO3IVISAAY MUTAHHA KOHCTUTYLIHHOCTI
y TakoMy BUITAJKy Ma€ MOCTYIHTHCS MPsSMili KOHCTUTYLINHIA TapaHTil 3BepHEHHS 10 CYLy IS
3aXUCTY KOHCTUTYLIHHUX IpaB i cBoOoA Oe3nocepentbo Ha mijacTaBi Koncrutyuii Ykpainu;

KpuTepiii KOHCTUTYHiifHOT0 MUTAHHS: OOCTaBHHU CIIPaBH HE BKa3yIOTh Ha iCHYBaHHS
prima facie KOHCTUTYIIIHOTO THTAHHA, 10 Ma€ BHpIINAIbHE 3HAUYCHHS IJISI PO3MIBIAY CIIPAaBU
1 HanexuTh 10 kKomnereHmii KCY. [HmuMu coBaMy BHpIIIEHHS CTpaBu: (a) HE BUMAarae 3Bep-
HEHHsI 0 KOHCTUTYIIHHUX TIOJI0XKEHbB, SIKi HE CTOCYIOThCS KOHCTUTYIIHHHUX TIpaB i cBoOoM, abo
(6) nonoxxenHss KoHCTHUTYIT € HACTIJIBKY YiTKUMHU Ta HEJBO3HAYHUMH, 110 HE JAAFOTh MiJCTaB JUIS
HEOJHO3HaYHOTO TiayMmadeHHs, abo (B) KCVY Bxe chopmynntoBaB IOpHANYHY MO3HUITIO MIONO TIIY-
MadeHHs TaKuX IOJIOXKEHb. B TakoMy BHIaAKy JisTUME KOHCTUTYIliffHAa BHMOra 00O0B’S3KOBOCTI
pimtenns Koncruryuiinoro Cyny Ykpainu.

Slkmo i ABa KpUTepii JOTPUMAHO, aAMIHICTPATUBHI CYIU MOXYTh 3[iHCHIOBATH KOHCTH-
TyUiHUE KOHTpOJIb 3a akTamu lIpesunenta Ykpainu, BepxoBHoi Pagu Vikpainu (kpim 3akoHiB
i MbKHapomHuUX goroBopiB) Ta Kabinety MinictpiB Ykpainu.

BucHoBKkH. MozepHa KOHCTHTYLIS SK «Malla BIaIm» TaBHO Bifiinuia y munyie. CydacHui
KOHCTHUTYI[IOHATI3M TIPU3BOIUTH JI0 «KKOHCTUTYIIOHATI3AIIT» BCIX raixy3el mpapa, i IpOBiIHY POJIb
B IIbOMY IIPOIIEC] BIIITPAE B3AEMOJIIS 1 IIAIOT MK CyZIaMH 1 OPTaHOM KOHCTUTYIIHHOT FOPUCIHKIIIT.
Sk cnipaBeyuBo 3a3HauuB A. I1laiio, «kKOHCTHTYIIHHE CYTOYMHCTBO B IIEPIY YEPry BIUIMBAE HE HA
3aKOHOJIABIIA, 4 HA 3BHYAIHE BiJNPaBICHHS MPABOCY/JIA, 1 HA MIPAKTUII BOHO TIOIIMPIOE KOHCTUTY-
ioHaJI3M (TIepeyciM Yepe3 3aXUCT iHAWBITyalbHUX NIPaB) Ha chepu 103a myOIiYHUM IPaBOM, Ha
KpUMiHaJIbHE, aIMiHICTpaTUBHE 1 IpUBaTHE mpaBoy» [27, c. 243].

KonTuHeHTanpHa MOJENb KOHCTHTYIIMHOTO KOHTPOJNIO, 3alpoBaJKeHa B YKpaiHi, He
o3Hayae noBHOI MoHomnomii KoncturyuiitHoro Cyny YkpaiHu — Sk 1 B iHIIMX JepiKaBax [AMB.:
28, c. 44-68], Taka MoIeNb HANUIIE CYIU CHCTEMH CYIOYCTPOI KOHCTUTYIIHHOK (yHKIIEIO
KOHTPOJIIO SuUi generis.
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Po36ydosa deprasu i npasa: numanns meopii ma KOHCMUmMyyitiHoi npakmuxu

[Momin ropucaMKINT MK cyaamu cucteMu cyaoyctporo i Koncrurymiiaum Cymnom Ykpainu
€ CTPYKTYPHOIO Ju(epeHINalieo TBOX PIBHOZHAYHUX KOHCTUTYLIHHUX (QYHKIIH: IPaBOCYIIS K
3aXUCTy Cy0’ €KTMBHHMX KOHCTHTYIIMHUX MpaB i cB000 1 3axucTy KOHCTUTYIIIT 1 KOHCTHTYHIHHUX
paB i cBOOOJ sIK 00’ €KTUBHUX IIIHHOCTEH IpaBonopsaaKy. Bin BizoOpaxkae QyHKIIOHANEHY BU3HA-
YCHICTH SIK cyaiB Tak i Koncruryniitnoro Cyny, nepen6adae He TiTbKH PO3MEXKYBaHHS iX TOBHO-
Ba)keHb, a U X B3a€MOJIiI0, CUCTEMY B3a€MHMX CTPHMYBAaHb, sIKi MalOTh Ha METi 3a0e3MeueHHs iX
CHiBPOOITHUITBA AK IHCTUTYLIHHOI CUCTEMHU 3aXMCTy KOHCTUTYLINHHUX IpaB i cBOOOS 1 cTaOLIb-
HOCTI Ta JIIEBOCTI KOHCTUTYIIIHOTO TIPABOIIOPSIJIKY.
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