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TAYMAYEHHSI OKPEMUX O3HAK CYB’CKTUBHOI CTOPOHM JIETAJII3ALIIT
(BIIMUBAHHSI) MAMTHA, OJIEP’)KAHOTO 3JIOUYNHHUAM ILJISIXOM,
3 YPAXYBAHHSIM MOJOKEHb HAIIIOHAJBHOT'O TA MIDKHAPOJHOT'O
AHTWIETAJI3ALIAHOTO 3AKOHOIABCTBA

V crarTi aHami3y€eThCs BUHA, sIK 000B’SI3KOBA 03HAKA CKJIa [y 3I04MHY, epeadaue-
Horo ctarTero 209 KpuminanbHOTo Kofiekcy YKpaiHH, OCKINbKY HEOOXiAHICTh AOCTi-
JUKEHHS 1IbOTO MHUTAHHS OOYMOBJICHA MPHUUHATTAM 3aKOHY YKpaiHH Bim 6 rpymHs
2019 poky «lIpo 3amobiraHHs Ta NPOTHUIIIO Jeranizaimii (BiAMHBaHHIO) JOXOMIB,
OJIepKaHMX 3JIOYMHHHUM IUITIXOM, (DiHAHCYBaHHIO TEPOPH3MY Ta (DiHAHCYBaHHIO PO3-
MOBCIOKEHHS 30p0i MacoBOTO 3HUIICHHSD).

Ilum 3akoHoM OyinM BHECEHI JOBOJI 3HA4YHI 3MIHM JI0 3a3HAYEHOI CTaTTI.
30kpeMa, ii Oys10 TOTIOBHEHO BKa3iBKOIO MPO Te, 110 BiIMOBIIHI CyCIIEHO-HEOE3-
TIEYHI JIiISTHHS CIIPSAMOBAHI Ha JIETalli3allii0 MaifHa, olep>KaHOTO 3JOYMHHHUM IIUIs-
XOM, BUYMHEHI 0c00010, sika 3Hajia abo MOBHHHA Oylia 3HAaTH, 10 Take MaifHO ojep-
JKAHO TAKUM IIIJISIXOM.

VY 3B’S3Ky 3 UM B IOPUAUYHIN JiTepaTypi BUHUKIO MHTAHHS IIPO MOXKIUBICTb
BUYMHEHHS LHOTO 3JI0YMHY HE TIIBKH 3 YMHUCHOKO aje i 3 HeoOepexHow (opMOIo
BuHU. Ha mifcTaBi aHamizy MiKHApPOAHOTO aHTUJIETAJI3AIIHOTO 3aKOHOJ/IABCTBA,
3100y TKIB IOPUIUYHOI HAyKH Ta MaTepiaiB Cy0BOI IPAKTUKH B CTATTI OOCTOIOETHCA
TIO3HITis, IIO JIeraji3amis (BiIMHBaHHS) MaifHa, OJIePKaHOTO 3JI0YMHHUM IIIIXOM, SIK
paHiIe Tak i 3apa3 Mo)ke OyTH BUMHEHA JIMIIE 3 YMUCHOIO (POPMOIO BHHH.

3a pe3yapraTraMy po3TIIsAY IOPYIICHOTO MUTAHHS B CTATTi aHATI3YETHCS MPOIIO-
3WIIisl, BACYHYTa B FOPUAMYHIN JIiTEpaTypi, CIpSIMOBaHA Ha TPsSME 3aKpITUICHHS BKa-
3iBKH Ha popmy BuHH B cTarTi 209 KprMiHansHOTO KOAEKCY YKpaiHH.

TakoX y CTaTTi aHAi3yIOTHCS MMPOIO3HILI], CIIPIMOBAHI Ha 3alpOBaKEHHS KpH-
MiHaJBHOT BiJINOBIJANBHOCTI 3a Jieraji3allito (BiIMUBaHHs) MaiiHa, OIEP>KaHOTO 3J10-
YHHHUM IIJISIXOM, BUMHEHY 3 HE0OepeKHOI (popMoro BUHH. Y poOOTi 3a3HAYAETHCS,
IO 3alpONOHOBAaHUM MiAXiA MOPYIIy€E MPUHLUUI €KOHOMii KpHUMiHaJIbHO-IPaBOBOI
pernpecii Ta BUCTyHa€ MPUKIAIOM HaaMipHOI KpumiHamizanii. HenouinbHicTh BHe-
CCHHJ BIIOBIIHUX 3MiH OOTpYHTOBY€THCS TAKOXK THM, IO 3a3HAaYEHA IIPOIO3HIIis HE
BPaxoOBYe€ Pi3Hi MiIX0/IH 1010 PEeTJIaMEHTAIlIl BHHH B KPUMiHAJIBLHOMY 3aKOHOABCTBI
3apyOiKHUX KpaiH.

Knrwouogi cnosa: necanizayis maiina, 00epucanozo 3M0YUHHUM ULIAXOM, Npeou-
KamHuil 3104UH, cy0 'EKMUEHA CMOPOHA, 8UHA, YMUCE]T, He0DEPeNCHICMb.
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Hladkovskyi M. O. Interpretation of certain signs of the subjective side
legalization (laundering) of property obtained by criminal ways, taking into
account the provisions of national and international antiegalization legislation

The article analyzes guilt as a mandatory part of the crime provided for in
Article 209 of the Criminal Code of Ukraine, since the need to study this issue is
due to the adoption of the Law of Ukraine dated December 6, 2019 «On prevention
and countermeasures against legalization (laundering) of proceeds obtained through
criminal means, financing terrorism and financing the proliferation of weapons
of mass destruction».

This Law made quite significant changes to the mentioned article. In particular, it
was supplemented with an indication that the corresponding socially dangerous acts
aimed at legalizing property obtained by criminal means were committed by a person
who knew or should have known that such property was obtained in such a way.

In connection with this, the legal literature raised the question of the possibility
of committing this crime not only with intentional but also with careless guilt.
Based on the analysis of international anti-legalization legislation, the achievements
of legal science and the materials of court practice, the article argues for the position
that legalization (laundering) of property obtained by criminal means, both before
and now, can be committed only with an intentional form of guilt.

Based on the results of consideration of the raised issue, the article analyzes
the proposal put forward in the legal literature aimed at directly enshrining
the indication of the form of guilt in Article 209 of the Criminal Code of Ukraine.

The article also analyzes proposals aimed at introducing criminal liability for
the legalization (laundering) of property obtained through criminal means, committed
with a careless form of guilt. The paper notes that the proposed approach violates
the principle of economy of criminal law repression and is an example of excessive
criminalization. The impracticality of making relevant changes is also justified by
the fact that the mentioned proposal does not take into account different approaches
to the regulation of guilt in the criminal legislation of foreign countries.

Key words: legalization of criminally obtained property, predicate crime,
subjective side, guilt, intent, carelessness.

Betyn. Sk unHHA Tak i Bei monepeaHi penakmii qucno3uttii 4. 1 ct. 209 «Jleramizanis (Bifa-
MUBaHH:) MaifHa, 0Iep>KaHOTO 3JI0YHHHUM MULIX0oM» KpuMiHnamsHOTO KOnekey Ykpainu (mami — KK
VYKpainu) He MICTAThH TIPSMOI BKa3iBKU Ha (hOpMYy BHHH, 3 SIKOFO BUMHSETHCS 1e misHHA. [Ipote, sk
CJIYIITHO 3a3HAYCHO B IOPUINYHIN JiTeparypi, aHaji3 BKa3aHOT KPUMiHAJIbHO-IIPAaBOBOT HOPMH Ja€
3Mory ii Bu3HauuTH. [lo-niepiie, yci popmMu 00’ €KTUBHOT CTOPOHH CKJIa/Iy aHATI30BAHOTO 3JI0UHHY
HaOyBarOTh BUINIAAY Jii, mo-apyre, 3a KK Vkpainu BiIMUBaHHS JTOXOJIB € 3JIOYHHOM 3 (hOopMalib-
HUM CKJIaJIOM, SIKHH HE BUMAra€ BCTAHOBIICHHS CYCIUILHO HEOE3MEUHUX HACIIAKIB 1 MPUYUHHOTO
3B 3Ky MK TPOTUIIPABHUM JIISIHHSIM Ta IIMMHU Haciinkamu [6, c. 270]. ITo-Tpere, xapakTep i,
CIPSMOBAHUX HA JIOCSATHEHHS MEBHOTO PE3YNIbTaTy OJHO3HAUYHO BKa3ye Ha (OpMY BHHH, 3 SKOIO
BOHU MOXYTh OyTH BUMHEHI.

[IpoTe ynHHA pegaxiis Mae OAHY Ay>KE€ CYTTEBY BIIMIHHICTb y MOPIBHAHHI 3 IONEPEAHBOIO
Ta BCIMa IHIIMMU PEAaKIisIMH 3a3HaYC€HOI KPUMIiHAIBHO-TIPAaBOBOI HOpMH. BoHa monsirae B TOMY,
o B yuHHIA pemakmii 4. 1 ¢t. 209 KK 3a3HaueHo npo Te, Mo BiAMOBIAHI CYCHIbHO-HEOE3MeuHi
IiSTHHS «BIMHEHI 0c000¥0, KA 3Hajla a00 TOBHHHA OyIla 3HATH, IO TaKe MaifHO. .. oepKaHo 3710~
YHUHHUM HIITXOM.

IMocTaHoBKA 3aBIaHHA. 3 ypaxyBaHHIM OCTaHHIX 3MiH 110 cT. 209 KK YkpaiHu BU3HaunTH
3MICT BHHH, SIK 00OB’SI3KOBOT O3HAaKM CyO’€KTHBHOI CTOPOHH Jieraiizallii (BiIMUBaHHS) MaliHa,
OJICPKAHOTO 3JI0YMHHUM HLISXOM, CITUPAIOYHCh Ha OCTaHHI PO3POOKH FOPUINYHOT HAYKH Ta aHAJ3
CYZIOBOI IIPAKTHUKH.
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PesyabraTn gociigxenns. Tpeba BiI3HaYMUTH, IO B IOPUIUYHI JiTepaTypi chopMyBanuch
JICIO BiJIMIHHI MMO3HUIIIT III0/I0 3MICTY BUHH, SIK 000B’I3K0BOT 03HAKH CY0’ €KTUBHOI CTOPOHU CKJIay
3nounny, ependadenoro ct. 209 KK Ykpainn.

Tak, Ha AyMKY ¢axiBiiB AkaaeMii (iHAHCOBOTO MOHITOPUHTY Cy0’€KTUBHY CTOPOHY JIOCITi-
JUKYBaHOTO CKIIY 37I0YMHY XapaKTepu3ye BUHA B (POpMi IIPSMOTO YMHCITY, IUIS SIKOTO 000B’ SI3KOBE
YCBiIOMIIEHHS] BHHHOIO 0CO0O0 TOTO, 1110 MaifHO OJIepKaHo 3JI0YMHHUM NUITXoM. HasiBHe y 3micTi
cT. 209 KK croBocmonydeHHs «0co0a, sika MOBUHHA Oynia 3HATH, 0 MAHO OJIep)KaHe 3JI0YNH-
HUM IUIIXOM» HE 03Hauae, 110 JieTaji3allis MoXe 3/1iiCHIOBATHCh 3 HEO0ePEXKHOIO (JOPMOIO BUHH.
IIpo ymucHe BUMHEHHA il mpu Jeranizaiii MaiiHa OykBajbHO HaeTbcs B 4. 1 cT. 9 KoHBeHmis
Pagu €Bponu «IIpo BimMUBaHHA, MOLIYK, apelliT Ta KOH(ICKAILi0 JOXOIiB, OfepKaHUX 3J0YMH-
HUM IIUIAXOM, Ta Mpo (iHaHCYBaHHA Tepopu3My» Bif 16 TpaBHa 2005 poky (nami — KonBeHuis Bia
16 TpaBus 2005 p.), B a03. 1 sikoi HAETHCS PO YMHUCHE BYMHEHHS, a B MTYHKTAX «a»—«C» HArojo-
IIYETHCS HA YCBIIOMIICHHI TOTO, 1[0 TAKe MaHO € JOXOIOM, OJep KaHIM 3JT0YMHHUM HUIIXOM [2].

He 3amepedyroun mpaBMIIEHOTO pO3YMIiHHS BiJIIOBITHUX IOJIOXkKEHD 4. 1 ¢T. 9 11iel KonBeHii
HE MOKHA 3aJTUIIIATH 11032 YBAroko 4. 3 3a3HaYCHOT CTATTI BIIOBITHO 10 K01 KovkHa CTOPOHA MOXKE
BXKHMBATH TAaKWX 3aKOHOJIABUMX Ta IHIIMX 3aXOJiB, SIKI MOXXYTh OyTH HEOOX1IHUMH JJIsi BU3HAHHS
3JIOYMHHUMH BIITIOBIHO JI0 11 BHYTPIITHHOTO 3aKOHO/IABCTBA BCiX a00 JNESKHX 3 JisHb, 3a3Haue-
HUX y 1. | mi€i cTarTi, B 0THOMY 3 HaBEJICHUX HI)KYE BUMAIKIB 9M B 000X, KOJIH MPaBOMOPYIIHUK:
a) MiJI03pIOBaB, 110 MAaifHO € 0X00M; b) TOBHHEH OyB MPUITYCTUTH, IO MAHHO € IOXOIIOM.

AHanizyroun 3a3HadeHi nonoxkeHHs: A.B. AiinuHsH Bka3ye Ha Te, 10 Ha piBHI KoHBeHIis
Big 16 TpaBus 2005 p. (1o peui, aHAJOTiYHE MOJIOKEHHSA MICTUTBHCS TaKOX y M. «C» 4. 2 CT. 6
Kounsenuii Pagu €Bpomnu Bin 8 nuctonaga 1990 poxy «Ilpo BigMuBaHHS, NOLIYK, apellT, Ta KOH-
(hickaIlito J0XOAIB, OJIEPKAHUX BiJ 3I0YMHHOT MisTIbHOCTI»; nayi — KoHBeHIis Bij 8 yucTomnaaa
1990 p.) yCBIZIOMIJICHHS 3JIOYMHHOIO MOXOMKEHHS MaiHa IiJ yac HOro Jeraniizaiii He BHMara-
€ThCS, JOCUTh HASIBHOCTI T1IO3PH PO 1€ a00 HASBHOCTI 000B’ 3Ky MPHITYCTHTH TaKe HOTO MOX0-
mkenHs [1, ¢. 310].

XapakTepu3yloun O3HaKU Cy0’€KTHBHOI CTOPOHH 3JIOYMHHOI Jieramizamnii A.B. AdnuHsH
M AKPECITIOE, MO SIKIIO OMIEPEAHS PEAaKIlis MPsSMO He BKa3yBaJia Ha IICUXIYHE CTaBJICHHS Cy0’ €KTa
JI0O BYMHIOBaHOI HUM Jii 1O BiJIMUBaHHIO MaliHa, TO YAHHA PEIaKIlis Iie KOHKpeTu3ye. Po3BuBa-
I0YH CBOIO IYMKY HAyKOBEIb THIIE PO T, 0 BU3HAHHS 3JI0YMHY YMHUCHUM a00 HeoOepexHIM
nepeadayae MiIiCHy XapaKTepUCTUKY IICUXIYHOTO CTaBJIEHHS Cy0’€KTa 10 BCiX 00’ €KTUBHUX O3HAK
BiJINIOBiTHOTO CKJIaAy KPUMIHAJIIBHOTO MPABOMOPYILIEHHS. B ifeani B Mexax yMHUCHOTO KpHUMiHaJIb-
HOTO MPaBONOPYLICHHS MICUXIYHE CTABJIEHHA 10 KOKHOI 3 TAKUX O3HAK OKPEMO Ma€ OyTH «yMUC-
HUM», OJIHAK IIe He 3aBKIU Tak. 3 aHanmizy HoBoi pemakiii cT. 209 KK Ykpainu 3po3ymino, 1o
3apa3 CKJIaJl YMHACHOTO 3JI0YHHY, Iepe0aueHoro Mi€lo CTaTTEI0, MICTUTH «eJIEMEHT HeoOepeKHO-
cTi». be3yMOBHO, IIe He ITepeTBOPIOE YMUCHHH 37I09YHH y HeoOepeKHMUH, OHAK CITiJ] KOHCTAaTyBaTH,
IO ITiJ] Yac Jierajizailii MaiiHa, OIep>KaHoTro 3JIOYMHHHUM IUISIXOM, TICUXIYHE CTaBJIICHHS Cy0’€KTa
MOXE XapaKTepU3yBaTHCh MIEBHOKO HEOJHOPimHICTIO [1, ¢. 310].

Busnagaroun ¢opMy BUHH JOCIHIIKYBAHOTO 3JI0YMHY CIIi/I 3aTaJaTH TaKOoX aHAJIOTIUHI 3a
3MIiCTOM IOJIOXKEHHS T1. «C» 4. 2 ¢T. 6 KonBeHiis Big 8 muctonaaa 1990 p., m. «o» 4. 2 cT. 9 KonBen-
1ist Big 16 TpaBus 2005 p. Ta u. 6 ct. 1 JlupextuBu €Bponeiicskoro napaameHTy ta Pagu 2015/849/
EC Bix 20 TpaBus 2015 p. npo 3amo6iraHHs BUKOPUCTAHHIO (hJiHAHCOBOI CUCTEMU 3 METOIO BiAMHU-
BaHH JI0XO/IB Ta (piHAHCYBAaHHS TEPOPU3MY BIAMOBIIHO 10 AKHX yCBIJIOMJICHHS, HAMIp YU MeTa,
HEOOXiHI SIK €JIeMEHT CKJIay BiIMUBAHHS 3J0YMHHHUX JOXO/iB, MOXKHA BCTAaHOBIIIOBAaTH 3 00’ €K-
TUBHUX, (AKTHYHUX 0OCTaBHH. BIM3bKi 32 3MICTOM TOJOXXEHHS 3aKpiIlUIeHi B . 3.8 pexoMeHa-
ii 3 Pexomennaniit FATF (y pemakmii 2022 p.).

AHaI3yI04H TIOJIOKEHHS €BPOIEHCHKOTO aHTWIIeramizaniiHoro 3akononasctea O.0. Jlymo-
poB Ta T.M. TepTHdeHKO IOXOISTH BHCHOBKY IIPO TE, IO 3i 3MIiCTy WX IPHUIINCIB BHIUINBAE,
10 TOYHOI 00i3HaHOCTI (YCBIZOMJICHHS) IIOAO XapaKTepy Ta KOHKPETHHX OOCTABUH BUMHEHHS
OCHOBHOTO (TIPEUKATHOTO) 3JI0YMHY HE BUMATAEThCS, OJJHAK MPSIMO Ha 1€ TAKOXK HE BKa3y€ThCS.
3 oniAay K Ha Te, M0 TIIyMaueHHs 3MiCTOBHOTO HABaHTAKEHHS YCBiJIOMJICHHS 3arajlbHOEBPOIIEH-
ChbKE 3aKOHOJABCTBO (fK, IO pedi, i BITYM3HIAHE) HE JIa€, HAI[IOHAIbHI 3aKOHOIABCTBA KpaiH IIei
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«HEOUYCBUTHUN» 3MICT IHTEPIIPETYBAI CAMOCTIHHO, TaK OM MOBHUTH, 32 BIJICyTHOCTI MPsAMOi BKa-
31BKM HaIllOBHIOBAJIM BIIACHUM 3MiCTOM [6, ¢. 272].

Ha gymKky mpaBHUKIB, YCBIZOMJICHHS 3J0YMHHOCTI IMOXOMKCHHS JOXOIIB MOXE BHpa-
J)KaTHCS B 3HAHHI 0CO000 TOro, MO0 MaWHO, 3 SKUM BUMHSIOTHCS Iii, nepez[6aqu1 cT. 209
KK Vkpainu, 3100yTe 3m04nHHEM muIsixoM. OgHAK y KOHTEKCTI CKJIaay aHalli30BaHOTO 3110-
YUHY JOBECTH yCBIJIOMJIEHHS 3JI0YMHIIEM TOTO, [0 MaifHO MOXOAUTH BiJl BUNHEHHS 3JI0YUHY,
ckianHo. O4yeBHAHO, LIO camMe 3 LUX MiJCTaB y BiJANOBIIHOMY 3arajlbHO€BPOIEHCHKOMY
3aKOHOJABCTBI BKa3y€ThCS, 10 BOHO (MTOXOJKEHHS) MOXKe OyTH BCTAHOBJIEHE 3a JOIIOMOI0OI0
00’exTuBHUX ((pakTHyHUX) 00cTaBuH. TOOTO aHANI30BaHUU 37MOYMH MOXKE OYTH BUMHCHHMA
y BHIIJIKy, Koi oco0a 3Hajla Yd MOBHHHA Oyja 3HATH, IO JOXOHM Oynu 3700yTi BHACTIIOK
BUMHEHHS 3JI0YUHY [6, c. 274-275].

[I{omo BiAMUBaHHS JOXOMIB, TO TYT, Ha TyMKy O.0. Jlynoposa Tta T.M. Tepruuenko, Moxe
MaTH MiCIle YMUCHE HE3HAHHSI JLKepelia TTOXO/PKEHH KpUMIiHANBHUX JT0X0/iB. KpiM 11boro, B KOH-
TeKCTi I. «o» 4. 3 cT. 9 Konsentis Bix 16 Tpasus 2005 p. «yMHCHY CIIIIOTY» BCE X BapTO BiTHO-
CUTH HE CTLUIBKH JIO TiJ03pH, CKIIBKH JI0 TOTO, 0 0co0a MOBHHHA OyJa MPUITYCTUTH, 10 MaitHO
€ JTIOXOJIOM 3JIOYMHHOTO TIOXO/PKEHHs. | B TakOMy CEHCl1 HaBpsiI UM MOYKHA CKa3aTH, 10 KOHBEH-
nifHa HopMa nepeadauae MOXKIUBICTh BUNHEHHS BiIMUBAHHSA JOXO/IIB 13 HEOOEPEKHOCTI 3 MOTIIA LY
BITYM3HSIHOI KPUMiHAJIBHO-TTPABOBOI TOKTPUHU. binblle TOro yMucHe CTBOpEHHS NepeayMoB IS
YHUKHEHHS 3HaHHS MPO 3JI0YMHHE JHKEPEJIO MOXOHKEHHS MaiiHa CBIAYUTH MPO MPSIMUN yMHUCEN
ocoOu, sika Oakae BBEACHH LILOTO MaifHa B JIETAIILHUH CEKTOpP €KOHOMIKH [6, ¢. 275].

Sk ciymrHo 3a3Hadae A.B. AWIUHSH 3arajioM 3alipONOHOBaHE HOBOIO perakiliero ctT. 209
KK Vkpainu HeomHOpiJHE NMCUXiYyHE CTaBJICHHS 10 Pi3HUX O0’€KTHBHUX O3HAK I[LOTO CKJIaIy
BHITpaBJaHe 1 Take, IO He CYNepeYrTh MIXKHAPOJIHOMY 3aKOHOAABCTBY TIPO MPOTHIIO JIeTaTi3amii
(BiIMHBaHHIO) TOXOJIB, OIEP’)KAaHUX 3JI0YMHHUM musaxoM [1, c. 310].

BpaxoByroun Bullle3a3HaueHEe HE MOXKE OyTH IMiITpUMaHa BUCIIOBIEHA CBOTO YacTy MPOIO-
3unist A.C. beninpkoro Bruttount B 4. 1 cT. 209 KK Ykpainu Bka3iBKy Ha 3aBiJOMICTb OZlepKaHHS
KOIITIiB a00 1HIIOTO MaifHa SIK MpeaMeTa TOCIiPKYBAaHOTO CKIIaay 37I0uuHy [3, c. 235, 498].

VY 1pOMY KOHTEKCTI CIiJ{ IPUraJaTé HEI[OAaBHIN BUIAOK, KOJIH A0 XKypHaIICTiB MixHa-
POIHOrO KOHCOpLiyMY KypHaiictiB-po3caiayBauiB (ICL)) norpanunu ¢aiinu FinCEN, siki MicTITh
BigoMocTi mpo Tpan3akmii 3a 2000-2017 poku Ha cyMy ONMHM3BKO 2 TPIH A0NapiB. 3 IHX JOKY-
MEHTIB BAAJOCs, 30KpeMa, Ii3HaTucs, mo JP Morgan JIO3BOJIUB ONIHIIT KOMIaHii IEPEeBECTH ITOHA]
1 MinbsIpA I[OJ'IaplB gepe3 paxyHOK JOHIOHCHKOTO mnpos/:uny 0aHKy, HAaBITh HE 3HAIOUHN, KOMY CaMe
1151 KOMIIaHisl HAMeXuTh. [1i3Hime OaHK BUSBUB, 10 KOMITAHis MOTJIa HAJIEKATH JIFOMUHI, sIKa KUTbKa
POKIB BXOJMJIA IO JECATKH HAWOUIBIT po3iTyKyBaHuX 37104uHIlB B CILLA [5].

OTXe, BKa3iBKa Ha 3aBiIOMICTh YHEMOXKITUBIIIOE €(heKTUBHE 3aCTOCYBAHHS ITUX HOPM IIOMIO
HECYMJIIHHMX HPAI[iBHUKIB KPEAUTHHUX OpraHi3allii, siki B MOPYyHIICHHS MpodeciiiHoro 000’ s13Ky
ITHOPYIOTH JKepesia IOXOiB CBOIX KIIIEHTIB.

B ropuanHiii miTepaTypi HEOZHOPA30BO 3a3HAUANIOCH, 1[0 YCBIAOMIICHHS CYCIIIBHO HeOe3-
MIEYHOTO XapakTepy AisIHHA, 110 BUMHIOETHCS, MPUITYCKAE: a) YCBIOMIICHHS (DaKTUYHOTO Xapak-
Tepy TaKOTo AisIHHA 1 6) YCBIJOMIJIEHHS MO0 COLIaIbHOTO 3HAYEHHS.

[Ipu BUMHEHHI BiAMHUBaHHS MaiiHa, 3100y TOr0 3I0YMHHUM LIUIAXOM, 0c00a YCBIAOMIIIOE, 110
BOHa (paKTHIHO POOUTH TOOTO HAOyBae, BOJOMIE, BUKOPUCTOBYE, PO3MIOPSIKAETHCS, IEPEMIIIYE,
3MiHIO€ ()OPMY BiAIOBIIHOTO MaifHa, a00 BUMHSIE i, CIPAMOBaHI Ha IPUXOBYBaHHS, MACKyBaHHS
MTOXOKEHHST TAKOTO MaiiHa a00 BOJIOAIHHS HHUM, TIpaBa Ha TaKe MailHO, JKepelia HOTo MOXOIKeHHS,
MiCLI€3HAXOHKEHHS.

VY cBOIO 4Yepry YCBiIOMIICHHS COIiajbHOTO 3HAUEHHS CBOIX il BimOyBaeThCs 3aBISKU
TOMY, III0 0c00a 3HAE MPO JPKEPENIo MOXOKEHHS TaKOTro MaifHa abo cBioMO irHopye iHpopmMa-
1i0 PO JKEPEIIo MOXOMKEHHS Takoro MaiiHa. ToOTO MaeThCsl Ha yBa3i HEe BUTIAAKOBE, a CIIaHO-
BaHC HE3HAHHS, SIKC BUPAXAETHCS B ITHOPYBaHHI Ta HEMEPEBiplli MEBHUX iHIAUKATOPIB MiJ03pH.
B 3apy06ixHOMY 3aKOHOIABCTBI IIOA0 MO3HAUYEHHS OAHOTO 3 aCMEeKTiB TAaKoro BHAY 00i3HAHOCTI
BXKHBa€eThCs TepMiH «wilful blindness» (ymucHa ciinora), oo mo3Havyae CUTYyalito, Kojau 0coda,
MparHy4vi YHUKHYTH BiIIOBIJAIBHOCTI (B JaHOMY BHUITAJKy — KPUMIHAIBHOI) 32 BUMHECHHS IIPO-
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THUTIPABHOTO JiISTHHS, YMHCHO CTaBUTh ce0¢ B CUTYaIliF0 HE 3HaHHS Tpo (pakTw, siki 6 3poowu il
BiamosizansHOIO [10, . 957].

Bunaertbces, mo cBijomMe irHOpyBaHHS BIAMOBIIHOT iHPOpMAITii He IpUTaMaHHE TaKUM (op-
MaM 00’ €KTHBHOI CTOPOHH, SIK BYMHEHHS JIild, CIPSIMOBAHKX HA TIPUXOBYBaHHS, MACKYBaHHS ITOXO-
JOKSHHSI TAKOTO MaifHa a0o BOJIOJIHHS HUM, MpaBa Ha Take MaiHO, JoKepena HOro MOXOMKEHHS,
Micie3Haxo/keHHs. Ha BiqmiHy Bif iHIIUX GopM 00’ €KTHBHOT CTOPOHH TOCIIKYBAHOTO CKIIATY
3JI0YHHY, SIKi MOXKYTh OyTH LIUTKOM 3aKOHHUMH AisIMH, 3a3Ha4€Hi Jii cami 1o cobi € HelpuTaMaH-
HUMU JJIs MUBUTEHOTO Ta TOCIIOIAPCHKOTO 00ITY, Mi03PLTUMU 33 CBOEKO CYTTIO.

OT:xe, 3TOYMHHUM YMUCIIOM Y pa3i BAMHEHHS 37104uHY, nepeadaueHoro cT. 209 KK Ykpainu,
OXOILTIOIOTHCS K caMi [Iif, 0 YTBOPIOIOTE 00’ €KTHBHY CTOPOHY BiIMHBaHHS 3JI0YMHHOTO MaiiHa,
TaK 1 YCBIIOMJICHHS 3JIOYHMHHOTO XapaKTepy MOXO/PKEHHS MaliHa, IO BiIMHBAETHCS, a00 YCBIIOM-
JICHHS TOTO, IO 1H(POPMAITiS TIPO JPKEPEIIO TOXOPKEHHS 3I0YMHHOTO MaifHa CBiZIOMO iTHOPY€EThCS.
[Tpuuomy 3aams KBagidikarii aii 0CoOH 3a IIEI0 CTATTEI0 OCTAHHE € HEOOXiTHOI YMOBOIO, aJlXkKe
OXOTUTIOETHCS IHTEJIEKTyaTbHUM MOMEHTOM YMHUCITY.

[lo »x BUCTymae JHKEpeIoM BiMOBIMHOTO YCBiIOMIICHHA? SIK CIyNIHO 3a3HA4YEHO B OPH-
JUYHINA JiTepaTypi Take yCBiTOMIICHHS MOXOKEHHS MaifHa BiJl IPEIUKATHOTO JTiSTHHSA MOXe OyTH
MOB’sA3aHE 3 BUHECEHHSM CyJ0OM OOBHHYBAaJBLHOTO BUPOKY 3a MEPBUHHHUN 3JI0YHMH, MPO IO 3HAE
oco0a, abo 6a3yBaTHCh Ha 3HAHHAX (PAKTUUHUX AAHUX MPO MOXOMKEHHS KOIITIB UM 1HILIOTO MaiHa
BiJl CyCNiJIbHO HEOE3MEYHOro MPOTUIPABHOTO AiSHHSA (3a BIACYTHOCTI 3HaHb PO BUPOK CYIy UM
camoro BUpPOKY) [8, c. 290]. s kBamidikarii it 3a ct. 209 KK Ykpainu He BUMaraeTscsi TOYHOL
00i3HAHOCTI PO XapakTep Ta KOHKPETHI 00CTaBUHY BUMHEHHS IPEIUKATHOTO IisSTHHSA, aje HeoO-
XIJIHAM € YCBIZIOMJICHHSI 0CO000 THX (DAKTHYHHMX OOCTAaBUH BUMHEHOTO, 3 IKHMH KPUMIHAIBHUHA
3aKOH IOB’S3y€ MOXJIMBICTh TPU3HAYCHHSI OCHOBHOTO TIOKApaHHS y BUJI MM030aBICHHS BOJi 200
mrpady MOHAI TPH THUCSYI HEOTIOJATKOBYBaHUX MIHIMYMIB JIOXOJIB TpoMajisH [6, ¢. 271].

Tax, obsunysauenuti OCOBA_7, Oitouu 3 Memoi He3aKOHHO20 eKCNOpmy HASGHUX ) 1020
PO3NOPAOIHCEHHT NULOMAMEPIANI8 He8i00MO20 NOXOONCEHHS, GUUHUE Oii, CNPAMOBAHI HA NPUXO-
6AHHS MA MACKYBAHHA NOXOONCEHHS MAUHA (nuiomamepianie), 3Haouu, wo maxe Maino ooep-
HCAHO 3NIOYUHHUM ULTIAXOM, MOOMO leeanizyeas ix. Peanizyrouu ceiii 3n0uunnull Hamip wooo neza-
nizayii (8iomueanha) HaseHux y Hoo2o nuaromamepianis, OCOBA_7 suxopucmag 3 yiero memoio
3a6i00M0 niopobieni cepmu@ixamu i3 HenpagoOUSUMU BIOOMOCIAMU NPO NOXOONCEHHS CUPOSUHU,
sUKOpUCmMaroi 0is ix eueomosients. Buunsiouu 0ii’ 3 eukopucmanmnsim niopooreHux 0OKymeHmis,
KiHYyegUM pe3yIbmamom aKux maio Oymu 30IUCHeHHs. MUMHO20 0(OpMIAeHHS. eKCHOPMY HASGHUX
nunromamepianis, oosunysauenuti OCOBA_7 yceidomnroeas, wo 6 makuii cnocib6 npuxogye ma
MACKYE iX NOXOOMHCEHH S, OCKIIbKU OCIMAHHKI O)IU 6U20MOBIEH 3i C8INCO3PYOAHOI depesunl 6HACTI-
00K He3aKOHHOT nopyoKu ma nepedysanu 8 Hb020 6e3 8i0N0GIOHUX OOKYMEHMIE NPO 3AKOHHICHb iX
noxooacenns. Taxum uunom ooeunysaueruti OCOBA_7 uunus 0ii, sKi Oyau CNpamMo8ani Ha npuxo-
6aHMS T MACKYBAHHS HE3AKOHHO20 NOXOO0JCEHHS MALIHA (NUIOMamepianis), wooo AK020 akmuini
0bcmasuny c8i0Yams nPo 1020 00EPIHCAHHS 3NOUUHHUM WIIAXOM, SHAIOUU, WO MaKe MAUHO NPIMO
ma nOBHICMIO 00EPACAHO FTOYUHHUM UWISIXOM, MOOMO le2anizyeas (6i0Mus) MatHo (nuiomamepi-
anu) 06’emom 68 m* 3aeanvnoio eapmicmio 8 500 donapie CILIA, wo na 29.03.2021 p. 3a kypcom
HPBY cxnaoano 237 727 epu [4].

Y npoekTti HoBoro KK VYkpainu (koHTponpHUH TekcT npoekty ctanoMm Ha 30.01.2023 p.)
y cT. 6.3.23 mpomnoHyeTbca nepeadadyuTH KpUMiHaJIbHY BiJMOBiJaNbHICTh 3a Jeraiizauito (Bia-
MUBaHHS) aKTHBiB (IOXOZIB), ONEPKAHUX 3JOYMHHUM IIJISXOM, BUMHEHY 3 HEOOEpEekKHOCTI.
BignosigHo 1o miel crarti ocoba, sika He 3Haja, ajie TOBUHHA OyJsia 1 MOTJIa 3HATH, 110 aKTUBHU
(moxomn) omepiaHi, IPSIMO YH OMOCEPEAKOBAHO, MOBHICTIO YU YACTKOBO, IUISXOM BUWHCHHS
MpEeIUKaTHOTO JisiHHSA, Ta: 1) HaOyna iX, 2) BUKopUcTaia ix abo 3) Bojoija HUMH, — BUMHHIIA
3mounH | crymens [7].

B ropunnyHii iTepaTypi HAaBOASTHCS CIYIITHI apryMEHTH MPOTH BHECEHHS MOIIOHOTO POIY
3aKOHOIABYMX 3MiH BUXOJSYH 3 HACTYITHOTO.

Ilo-nepwe, B niTeparypi MOMUPEHOIO € JyMKa MPO T€, 0 aHTWIETali3alliiHUMH KOHBEH-
uissMu Pagu €Bponu NUTaHHS PO BCTAHOBJICHHS KPUMIHAIBHOT BiIMOBIaIBHOCTI 32 BiIMUBaHHS
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3JI0YMHHHX JIOXOMIB, BIMHEHE 3 HEOOEPEIKHOCTI, IIOKIATAETHCS HA PO3Cy KpaiH-ydacHuIb. Taka
MO3UIIis € YaCTKOBO TPABWIIBHOIO, aJKE BOHA HE BPAaXOBY€E 0COOIMBOCTEH PO3YMiHHS TEOPil BUHH
B €BPOICHCHKUX KpaiHaX, SKe € JeI0 BiIMIHHAM BiJl BITYH3HIHOTO. Y KpUMiHAIEHOMY 3aKOHO/aB-
CTBi 3apyOiKHUX JiepKaB CIIOCTEPIraroThCsl Pi3Hi MiIXOAW CTOCOBHO periiaMeHTaii BuHu. Jlure
KpUMiHaIIbHI KOJEKCH JISSIKUX KpaiH, 10 paHimre Bxoawnn 110 ckiaxy CPCP, MicTaTh BU3HAUCHHS
BUHH. 3aKOHOZaBeIlb MEPEeBaXKHOI OLIBIIOCTI KpaiH CBITY HE JAa€ BU3HAUCHHS BUHM, IIOCIYTOBY-
IOYHCh, UIOMPaB/a, MOHATTAMU YMHCITY Ta HeoOepex)HOoCTi. Y YacTuHi KpaiH (Hampukiaf, Janis,
Icnanisa, Hinepnanau, Himedunna, [IBeris) Ha 3aKOHOAABYOMY PiBHI 3aKpiruieHi popMu Ta BUAM
BUHH, aJI¢ X 3MICT HE PO3KPUBAEThCA. Y KPHUMIHATEHOMY 3aKOHOAABCTBI KpaiH 3arajbHOTO MpaBa
JUTSL TIO3HAYCHHS TICUXIYHOI CKIIAJIOBOI 3JI0YMHY BHKOPHCTOBYETHCS 1HINA, BiIMiHHA BiJI ycTaie-
HOi y Hac TePMIHOJOTis. 3BaKalOud K Ha Te, M0 MIKHAPOIHE MPABO NMEBHUM YHHOM BPaXOBYE
TaKi 0COOJMBOCTI, )KOPCTKO «ITiJBOJUTHY HOPMH 3arajbHOEBPOIICHCHKOTO aHTHIIETATI3aI[litHOTO
3aKOHO/IaBCTBA ITiJ] PO3YMIiHHS Cy0’ €KTUBHOT CTOPOHU CKJIAJY 3JI0YMHY, 30KpeMa BUHHU, BUPOOJICHE
BITYM3HSHOIO KPUMIHAIBHO-IIPABOBOIO JOKTPHUHOIO Ta peali3oBaHe MUISTXOM 3aKPiIUICHHS B PO3-
nim V «Bunay 3aranenoi yactunu KK Ykpainu, HegouiiasHO, 00 11e He 30BCiM TOUHO BigoOpaxae
3MICT, 3aKJIaJJeHUH y BIIIOBIIHUX HOPMaX €BPONEHCHKUM 3aKOHOJABLEM [6, c. 272-274].

Ilo-0pyze, BIpOBaIXKCHHS KPUMIHAJIBHOI BiIIOBIAAIBHOCTI 3a BiAMUBAaHHS MaifHa, ofepka-
HOTO 3JI0YMHHUM IIJISIXOM, BUMHEHE 3 HEOOEPEKHOCTI, HE BiANOBiAa€e Teopii MiHiManizamuii Kpumi-
Haii3aii (To6To NpUHIKITY eKOHOMIi KpUMiHAJIbHO-IIPABOBOI penpecii) Ta BUCTYNAE NPUKIIAIOM
HaaMipHOT KpuMiHamizamii [9, c. 370].

BucHOBKM 3 ITaHOTO MOCHIIDKCHHS Ta TEPCICKTHBH IMOMATBIINX PO3BIAOK y TAaHOMY
HAaIPSIMKY.

1. Iompu 3MiHu, BHeceHi 10 4. 1 ct. 209 KK VYkpainm, cy0’eKTHBHA CTOpPOHA JieTaii3arlil
(BiIMHBaHHS) MaifHa, ONEP)KAHOTO 3JIOYMHHUM IUISIXOM, XapaKTepPU3YEThCS YMHUCHOIO (OPMOIO
BHHU. 3IIOYMHHUM YMHUCIIOM Yy Pa3l BUMHEHHS 3JI0YMHY, Mepe0aYeHOro €I CTATTE0, OXOTLIIO-
IOThCS SIK caMmi Aii, 10 yTBOPIOIOTH 00’ €KTHBHY CTOPOHY BiIMHBAaHHS 3JIOYMHHOTO MaifHa, Tak
1 YCBiIOMIJIEHHS 3JI0YMHHOTO XapakTepy IOXO/UKEHHS MaiHa, IO BiMMBAETHCS, ab0 yCBiOM-
JIEHHSI TOTO, 10 1H(pOpMAaLlig PO HKEPETo MOXOHKEHHS 3II0YMHHOTO MaifHa CBIJOMO irHOPY€EThHCS.
[Ipuuomy 3aamns kBamidikamii Aiif 0coOu 3a Li€K0 CTAaTTEI0 OCTAHHE € HEOOX1THOI0 YMOBOIO, ajIkKe
OXOIUTIOETHCS 1HTETIEKTYaIbHUM MOMEHTOM YMUCIY. 3a3HaueHHH MiJIXiJl Y3rOIKYETbCS 3 BUMO-
raMy MDDKHAPOIHOTO aHTHJICTAII3aI[iIfHOTO 3aKOHOIABCTBA.

2. 3anpoBaJpKEHHS KPUMiHAIBHOT BIAMOBIAAILHOCTI 32 Jieraii3alliro (BiIMUBAHHS) aKTHBIB
(moxomiB), ofeprkaHUX 3JOYMHHNM MIISIXOM, BAMHEHE 3 HEOOSPEKHOCTI MOPYITYE IPHHIIUI €KOHO-
Mii KpUMiHATLHO-TIPABOBOI perpecii Ta BUCTYIAa€e MPUKIIAIOM HaJAMIpHOT KpuMiHamizalii. /1o Toro
K 3a3Ha4Y€HA MPOITO3UIIisl HE BPaXOBYE Pi3HI IMiIXO 1010 PETTIaMEHTAIlil BHHU B KPUMIHAILHOMY
3aKOHOIABCTBI 3apyOiXHUX KpaiH.

3. 3minu, BHeceHi j10 cT. 209 KK Ykpainu, Takox 3yMOBIIOIOTH HEOOXiHICTh MOAAIBIIOTO
JOCTiKeHHSI cy0’€KTMBHOT CTOPOHH HA MpeIMET HAsIBHOCTI B Hill TAKUX O3HAK, SIK MOTHB 1 MeTa
BYMHEHHS BiJIIIOBITHOTO 3JI0YHHY, iX BITUB Ha KBaJi(hikalito BANHEHUX [iH, a TAKOXK 3HAYECHHS IS
BIJIMEXKYBaHHS BiJ] CYMIXKHHUX CKJIAJiB 3JI0YMHIB.
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