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THCTUTYT IMO3BABJIEHHS BOJII - CBOEPIJIHU MEXAHI3M
3AXHUCTY CYCHIJIBbCTBA BIJ{ OCIB, SIKI BUNHAJN KPUMIHAJIBHE
IIPABOIIOPYIHIEHHSA

quaCHa KyIbTypa 30epirae CBOKO iICHTUMHICTh 3aBASKH BUPOOIEHIH TMPOTATOM
icTopii cucremi COI_IIOKYJILTypHI/IX i Taby. Ix 3BopoTHOIO CTOPOHOIO € CaHKIIIi, 10 M-
TPUMYIOTH IXHIO JTi€BICTH 3a 1X mopymieHHs . OAHIEI0 3 HAWAIE€BIINX CAaHKINIH BUCTY-
A€ TIOKApaHHS, SIKe TIOCTA€ K BUJ| HETaTHBHOI CAHKIIIT, 1110 3aCTOCOBYEThCS Y pasi
TOPYICHHS! OPUAHATHX Y Til 4d IHIIH Kym,Typ1 YCTaHOBIICHb, TPABUII, 3BUYAIB,
3aKOHIB, 1 TIOJNSATAE Y OOMEXKEHHS MMOBHOBaYKECHb 1 3HMIKEHHS COLIaIbHOTO crarycy
BUHHOTO. binbiie Toro, sKIo (ikcailis KyIbTYpHUX HOPM HPOSIBISIETHCS Y MPaBi,
peNiriiHuX 3amoBisIX Ta BUMOTaX MOpaji, TO MOXXHA TOBOPUTH IPO HHUX y MPaBO-
BOMY, peiriiHoMy Ta MOpajibHOMY acriekTi. Takui miaxia J03BOJIS€ MPOBECTH KOMII-
JICKCHE JIOCIIIJKCHHS ITOKapaHHs, 10 BIIKPUBAE MOKIIUBOCTI IIJIICHOTO PO3YMIHHS
MeXaHI3MiB CTaOlIbHOTO (DYHKIIIOHYBAaHHS CYCIUILCTBA Ta HOTO KYJIBTYPH.

[To30aBneHHS BOMI € OJHHUM 13 HAHCYBOPIIIMX BUIIB OKApaHHS. 3acy/KEH1 130~
JIIOIOTHCS BiJ] COIIIYMY Ta IMOMIIIAIOTHCS Y MICIIS, MPaBUIIA MTOBEIIHKU Y SIKHX JyXKe
BiJl 3BUUAHHUX MPABHII JIIOICHKOTO TYPTOXKUTKY. YMOBH 130JIS11i1, «3aKOHM» ITOBE-
TiHKM y BUIPaBHIM KOJOHII MIIHO 3MIIIHIOIOTBCS y TICHXII 3acypkeHuX. [licms
MOBEPHEHHS Ha CBOOOJy BOHU KEPYIOThCS MpaBWJIAMHU TOBEIIHKH, 3aCBOCHUMH
B KOJIOHiI. Yce 11e AMKTY€e HEeOOXiIHICTh CKOPOYCHHS YACTKH M030aBIeHHS CBOOOAM
cepe] MoKapaHs, 110 3aCTOCOBYIOTHCS B YKpaiHi.

TpynHICTh BUHECEHHS CYI0BOTO PIILIEHHS 1100 OyIb-sIKOTO 3aCyPKEHOT0, 1 0CO-
OJIMBO MOJIOIUX JIFOACH, MOJSATAE y Ba)KKO PO3B'SI3HUX MPOTUPIYUAX (PiTocOPCHKOro
XapakTepy, a caMe: MK BUIIPABJICHHSIM Ta BIAIUIATOIO 3 3aCITyTH, HATaHHIM JIOII0-
MOTH Ta ITIOKAPaHHM, 3aTraJIbHAM ITOTIEPEIKCHHSM Ta 1HIHBITyaTbHUM ITOKapaHHsIM.
BripoBajpkeHHS y KpHMiHAJIbHE MPABOCYJIS COIIAJIBHO OPIEHTOBAHUX TEXHOJOTIH
JI03BOJISIE Y OLIBIIOMY Jliara3oHi 3aMiHIOBaTH TI030aBJICHHS BOJII aJIbTEPHATHBHUMH
3aX0J/1aMH, 0 € IOCUTh IEPCIICKTHBHUM, BPAXOBYIOUH HEOJHO3HAYHICTh I[LOTO BHILY
noKapaHHsl. TEeXHOJIOTisS MPUMHUPEHHS — 1€ OJIWH 13 Ba)KJINBUX KOMIIOHEHTIB BiJIHOB-
JICHHS COIIaJIbHOI CIPABEIJIMBOCTI, SIKHM BUKOHYE POJIb MOM'SKIITYBalbHOI aibTep-
HATHUBU T030aBJICHHIO BOMi. JIOCATHEHHS yroJu B paMKax Mpolelypd NPUMHPEHHS
JI03BOJIsIE BUHHIN CTOPOHI Ta KePTB1 3p03yMiTH O€3MTy3/IiCTh peatizaiii KpuMiHab-
HO{ BiJIMOB11abHOCTI.

Knrouoei cnosa: noszbaesnenns 8oni, nokapauhs, KpUMIHAIbHE NPABONOPYUICHHS,
nPUMYCO8ULL 3aXIiO0.

Kovalenko V. V. The institute of deprivation of liberty is a unique mechanism
for the protection of society against persons who have committed criminal
offenses

Modern culture preserves its identity thanks to the system of socio-cultural
and taboos developed throughout history. Their reverse side is the sanctions that
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support their effectiveness for their violation. One of the most effective sanctions
is punishment, which appears as a type of negative sanction that is applied in
case of violation of the institutions, rules, customs, and laws adopted in one or
another culture, and consists in limiting the powers and reducing the social status
of the guilty party. Moreover, if the fixation of cultural norms is manifested in
the law, religious commandments and moral requirements, then it is possible to talk
about them in a legal, religious and moral aspect. This approach makes it possible
to carry out a complex study of punishment, which opens up opportunities for
a holistic understanding of the mechanisms of stable functioning of society and its
culture.

Deprivation of liberty is one of the most severe types of punishment. Convicts
are isolated from society and placed in places where the rules of behavior are very
different from the normal rules of a human dormitory. The conditions of isolation,
the "laws" of behavior in the correctional colony are firmly established in the psyche
of the convicts. After returning to freedom, they are guided by the rules of behavior
learned in the colony. All this dictates the need to reduce the share of deprivation
of liberty among the punishments applied in Ukraine.

The difficulty of passing judgment on any convict, and especially young
people, lies in difficult to resolve contradictions of a philosophical nature, namely:
between correction and retribution, assistance and punishment, general warning
and individual punishment. The introduction of socially oriented technologies into
criminal justice makes it possible to replace deprivation of liberty with alternative
measures in a larger range, which is quite promising, given the ambiguity of this
type of punishment. Reconciliation technology is one of the important components
of restoring social justice, acting as a mitigating alternative to imprisonment.
Reaching an agreement within the framework of the conciliation procedure allows
the guilty party and the victim to understand the senselessness of implementing
criminal responsibility.

Key words: deprivation of liberty, punishment, criminal offense, coercive measure.

IMocTtanoBka 3aBaanHs. {00 ocMuUCTUTH 1 3pO3yMITH TOH YW 1HIIWH BHJ TIOKApaHHS,
HEOOXIJTHO 3HATH crenudiky KyIBTypH BIJIMOBITHOT ermoxu. Ale, 3 iHIIOTO OOKY, PO3MIAHYBIIH
TMOKapaHHs Yepe3 MPU3MY KyIbTypPHO- ICTOPHYHUX THITIB MOXKHA, OLIHUBIIU CIEIH(IKY peaKun
Ha TOPYIICHHS THX YH IHIIMX COIIOKYJIBTYPHUX MPaBWII, HOPM, 3a00pOH, IHOIIE 3pO3yMiTH 1l
CYTHICTb.

PesyabraTu gociimkenns. [lepemiineHHs TIOAMHY, SKa MOPYIIHIA couloxyanypHy HOpMY
4yi Taly, B 3aMKHYTHH MPOCTIp, i OOMEKEHHS, TUM CaMHUM, Or0 KOHTaKTy 3 CyCHUIbCTBOM, BiIoMe
JOCUTB JaBHO. AJie IIUPOKO 3acTocoByBarucs BoHO ctajio B lomnanaii B XVI-XVII cromiTrax,
a sronoM y Himewyuwnni. Hanpukinmi xx XVII-mogarky XIX cTOMTTS mOKapaHHs M030aBICHHIM
BOJIi MIITHO YBIHIIIIO B CHCTEMY ITpaBa €BPOICHCHKOT KynbTypH. Takuii BUI IMOKapaHHs CTaB peallb-
HOIO aJIFTEPHATUBOIO KATOPKHUM POOOTaM 1 CTpaTH, sIKi y mepioj OyIu HalOUIBIIT ITUPOKO 3aCTO-
COBYBaHMMH BUAaMH NOKapaHb. [lokapaHHs mo30aBIEHHSIM BOIIi JTO3BOJISIIO, 3 OJHOTO OOKY, BILTH-
BaTH HAa 3JIOYMHIII 3 METOIO HOTO BUIIPABIICHHS, a 3 1HIIIOTO — CTABHJIO MEPEIIKONY Ha MIIIXY «HE
PpaIioHaTBHOTO» BUKOPUCTAHHS POOOYOi CHIIH.

B nanwmii yac mo30aBieHHsI BOIII, [0 BKIIFOUAE BCI BUJIM TIOKApPaHHS, III0 MAOTh Ha yBas3i 130-
TS0 BiJl CYCIHiJILCTBA, — OJMH 3 HAHOIIBII MUPOKO 3aCTOCOBYBAHUX BUJIIB MMOKapaHHS.

3HAYUMICTh JAOCIIIKSHHS BU3HAYAETHCS THM, 1110 BUBUCHHSI IOKapaHHs M030aBIEeHHIM BOJ1
CHPUSIE KPALIOMY PO3YMIHHIO CYTHOCTI MOPaJIbHO-TIIPABOBOI KYJIBTYpH SIK HE0OX1THOT, EPEAYMOBH
(hopMyBaHHs IPOMAJITHCHKOTO CYCITLTbCTBA.

[TokapaHHs T030aBICHHSM BOJI MOXKHA PO3INISIATH K (PEHOMEH, IO OXOILTIOE MOPaib-
HO-TIPaBOBY 1 COIIOKYJIBTYpHY cepu OyTTs cycmiibcTBa. BHACTIIOK BOTO aHAI3 MOKapaHHS




ITIPABO I CYCIIIJIbCTBO Ne 5/2023

1030aBJICHHSAM BOJIi SIK IUTICHOTO SIBUINA JO3BOJISE OB TIIHOOKO 3pO3YMITH Ta OIIHUTH COIli-
aJIbHI Ta KYJIBTYPHI BITHOCHHU, TPAJIUIIi1, HOPMH Ta I[IHHOCTI Cy4aCHOTO CYCITLIbCTBA.

Ha croromHinmHii IeHb )KATH Y HAIIIOMY CYCITIJILCTBI CTa€ BCE HEOE3IEUHIIIe, TOMY € BeJIUKa
HEOOXiHICTh TOCTIHHOI npoTuail 3mounHHOCTI. Cepen 3aco0iB, 10 3[aTHI 1€ 3a0€3MeUnTH,
MOYKEMO Ha3BaTH TaKUW 1HCTUTYT JIEPKABHO-TIPABOBOTO MPUMYCY — 1€ KpUMiHaJIbHE MOKApaHHS
y BUJIi T030aBTICHHS BOJIi HA MIEBHUI CTPOK 1 IOBiYHE M030aBJICHHS BOJi. Y BChOMY CBITI LIeH BUJ
MOKapaHHsI BUCTYIAE K CBOEPIIHUI MeXaHi3M, 110 3AaTHUH 3aXHCTUTH CYCIIIBCTBO BiJl THX OCI0,
K1 BYNHUIIM KpUMiHAJIbHE PABOMOPYLIEHHS, @ TAKOXK 3aI00IrTH MO 3]I04UHHOCTI.

[Mompu Te, 10 B HamIa AepKaBa HAMATAETHCS BIOCKOHAIUTH CHCTEMY BUKOHAHHS MTOKapaHb
IIISIXOM 3MEHIICHHS 1X KUTBKOCTI, TO B CTPYKTypi moHan 90% caukuiit yuaHOro KpuMiHamsHOTO
KOZIEKCY YKpaiHU MiCTATBCS O3HAYEHI BUIU MTOKapaHb. [1py 1iboMy, IIpaBOBOMY PETYIIIOBAHHIO 1103~
0aBJICHHS BOJI MIPUCBIUYIOTHCS OH3bK0 60% cTareit ocobnmBoi yacTuan KprMiHamIbHO-BHKOHAB-
4OT0 KOJIEKCYy YKpaiHH.

3rigHo 3 crarTero 63 KpuMmiHaapHOTO Kozmekey YKpaiHu, MOKapaHHS y BHII T030aBICHHS
BOJIi TIOJISITA€ B 130JIALIIT 32CY/PKEHOTO Ta TIOMIIIEHHI HOro Ha TIEBHUM CTPOK JI0 KPUMiHAJIHHO-BH-
KOHABYO1 YCTAaHOBHU 3aKpUTOTO TUIY. [1030aBIIeHHS BOII BCTAHOBIIOETHCS HA CTPOK BiJl OJHOTO JI0
M'ITHAJIATH POKIB, 32 BUHATKOM BHIIAJIKiB, TiependadyeHux 3araibHoro yactuHoo Kogexey [3].

B ropuanuHiil JiTeparypi MOKHa 3ycTpiTH 0arato pi3HUX BU3HAY€Hb TEPMiHA «I1030aB-
JeHHs BoJiy. Komuch mo30aBieHHsIM BOJIi BBaYKAIH IPUKYTTS 0 CTOBIIA UM TapMaTH, yB’ I3HCHHS,
BUTHAHHS, apemT Ta iHme [2].

B crarti 5 KonBeHIii mpo 3aXHCT MpaB JIIOAWHU Ta OCHOBOIIOIOKHUX ¢cB000 1950 poky, mix
1030aBJICHHSM BOJI PO3YMIETHCSI TIOPEMHE YB’SI3HEHHS, apemT abo 3arpuManHs. [loHATTS mo3-
OaBJIeHHs CBOOOIM 32 3MICTOM CTaTTi 5 § 1 MICTUTH SIK 00'€KTUBHUI €JIEMEHT IOMIIICHHS JIIOAHMHH
y MeBHUH 00MEKESHUH MPOCTIp HA 3HAYHUH MEPi0JT Yacy, TaK 1 JIOMATKOBHHA Cy0'€KTUBHUI €JICMEHT,
SIKMH TTOJISITa€ B TOMY, 1110 JIFOJIMHA HE JlaBajia YMHHOT 3r0JIM Ha Take ToMilIeHHs. [0 BiMoBiIHUX
00'eKTUBHUX (DaKTOPIB, SIKI MAIOTh OPATUChH JI0 YBAar, BiTHOCATHCSA: MOXKIIUBICTD 3aJIHUIINTH 30HY
0oOMe)keHHS, PIBeHb HATIISAIY Ta KOHTPOJIO 33 MEPEMIIIeHHSIM 0CO0H, CTYIiHb 13071111 1 HAsBHICTh
COLIIaJIbHUX KOHTAKTiB [4].

ToMy, MM MO>KEMO 3pO3yMITH, IO B 3aKOHOJABCTBI MO-Pi3HOMY MiJXOASTh 0 BU3HAUYCHHS
HOHSATTS «11030aBJIeHHs Boii». [IpoTe npu pisHOMaHiTHOCTI (hOpM TI030aBICHHS BOJIi, KOJKHA 3 HUX
Ma€ BJIacHi 00’ €KTHBHI BIIACTHBOCTI, a caMe:

— IIe € BUHATKOBUH 3axXij, peakIris AepKaBi Ha aHTI/ICOI_IlaJ'IBHy TIOBETiHKY JTEOIUHU, KN
3aCTOCOBYEThCS TUTBKH Bif IMCHI JepiKaBH y 3B ’SI3Ky 3 HETIPaBOMIPHUMH, HEOC3MEUHUMHU IS
CYCTITBCTBA AISTHHSMH TPOMAITHUHA Y BUTIISAL 3aTPUMaHHS, 3aII001KHOTO 3aX0/Ty a00 MOKapaHHST;

— 3a3HavycHe NOKapaHHs ependadae MoMilIeHHs: 0coOU B MPU3HAYCHI IS 1Mi€1 METH yCTa-
HOBH (IIPUMIIICHHS) 31 CTICIIaTbHAM PEXKHUMOM;

— 1ed mpUMYyCOBHUH 3aXiJl BCTAHOBIIOETHCS HOpMaMH NpaBa (3akoHaMHM 1 TiI3aKOHHUMU
aKTaMHu ), 110 perymoioTh Q)OpMu 1030aBJICHHS BOJIi, YMOBH 1 IOPSIIOK 3aCTOCYBAaHHS 1IbOTO 3aX0/Y,
a TaKoK KOMITETCHIIII0 OPraHiB, sIKi il BUKOHYIOTB;

— 1030aBlIE€HHs BOJII Pealli3y€eThCs JIMIIE 3a JOMOMOTOI0 MTPaBO3aCTOCOBHUX aKTiB (BUPOK,
yXBaJa Cyly, IPOTOKOJI a00 MOCTaHOBA OPraHy Ji3HAHHI, CIIiUOTO, IPOKYPOpa);

— Ie# 3axig 3a0e3neuyeThes MPUMYCOM, BIaJHHUMHU TOBHOBaKCHHSIMU NEP)KaBH 1 epe-
Oavae MmiaNOPSIKYBaHHS 3aCy/UKEHUX (yB SI3HCHHX ) 3aKOHHHMM JIisIM aJMiHICTparlii Micllb mo30aB-
JIeHHs Boii [5, ¢. 116].

CyTHICTh TMO30aBICHHS BOJI TIOJNATAE B TOMY, IO 3aCY/DKCHHH HaIISIETHCS BaXKIUBUM
crenu(piuHIM MIPaBOBUM O0OB’SI3KOM — IepeOyBaTH y CHemialbHill yCTaHOBI Jep)KaBU B MeEXKax
CTPOKY, BCTAaHOBJIEHOTO BHPOKOM cyny. Crenn¢iuni mpaBa OOMEXEHHsS SIK €IEMECHTH KapH IpH
11030aBJICHHI BOJI BiJIPi3HSIOTH 1€ MTOKAPAHHS BiJl 1HIINX, POOIATH HOTO HaliCYyBOPIIINM Yy 3aralib-
Hill cucTemi mokapass [1].

HazBa ofHOro 3 BHIIB NMOKapaHHS «I1030aBJIEHHS BOJI HA MEBHUN CTPOK» HE BimoOpakae
fioro cyti. Tak, 3 oqHOrO OOKY, Oyab-sKe€ MOKAapaHHS M030aBIIsE 3aCyPKEHOTO TOro 00Csry cBo-
0omu, sika y HBOTO OyJa JI0 3aCTOCYBaHHS ITOKapaHHs. 3 iHIIOTO, — Oyab-sIKe TOKapaHHs (HABITH
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MTOKapaHHs y BUDIISAI TO30aBIICHHS BOJII) HE MOYKE MTO30aBUTH 3aCy/KEHOTO BCHOTO 00CATY HaJICK-
HUX oMy mpaB i cBoOoa. KpiM 11boro, 3aKoHOIaBYe BU3HAYCHHS T1030aBJICHHS BOJII HE JTO3BOJISIE
BiIME)XyBaTH MK co0O0r0 J1Ba Horo Buay (Ha NEBHHIA TEPMIH 1 JIOBIYHE), a TAKOXK M030aBICHHS
BOJIi BiJ apemry. Sk BioMO, BUM KPUMIHAJBHHUX MOKAPAaHb MAIOTh BiAPI3HATUCS 3MicTOM. Tpu
KpUMiHaQJIbHI TIOKapaHHS — apellT, 030aBICHHS BOJIi HAa MEBHUN CTPOK i JOBIYHE MO30aBICHHS
BOJIi — Pi3HATHCS HE 3MICTOM, a TepMiHamu [5, ¢. 117].

Bianosiguo 1o ct. 65 m. 2 KK Ykpainu 3a3HaueHo, 1110 0c00i, sKka BYMHIIIA KPUMiHAIbHE
MIPaBOIMOPYIICHHsI, Mae OyTH IPU3HAYCHO MOKAPAHHSI, HEOOXiTHE 1 JOCTATHE IS 11 BUIIPABICHHS
Ta TONECPEHKCHHST HOBUX 3JI0YHMHIB TIPU IIbOMY HEOOXITHO BpaxyBaTh OOCTAaBUHH, SIKi TIOM’SKIITY-
IOTh TIOKapaHHs, a caMe: 1.1 3’sBJIeHHS 13 3i3HAHHAM, IIUpPE KasTTsS ab0 aKTUBHE CIIPHSIHHS PO3-
KPHUTTIO 31I04MHY TOIIO [3].

[IpoanaiizyBaBIIA 1HCTUTYT MMO30aBICHHS BOJI MOXXEMO 3a3HAYUTH TaKi WOro 1HIWBITY-
aJIbHI 0COOIMBOCTI, SIK: CTPOKOBHI XapaKTep; MPU3HAYAETHCS JIHUIIE SIK OCHOBHE TIOKapaHHS; BCTa-
HOBJIOETHCS 32 KPUMIHAJIBHI MPABOTIOPYIICHHS BCiX KaTETOPiil TSHKKOCTI 1 HAI3BUYAWHO IMIMPOKE
koJo 3;0unHiB B Ocobnusiii yactuni KK Ykpaiau; He Mae nepenOaueHuX y 3aKOHI 0OMEXeHb 110
KOJTy 0Ci0, IKMM MOK€ TIPU3HAYATHUCh; HE Ma€ 3aKOHOJJaBYMX OCOOIMBOCTEH MPU3HAYCHHS SIK BUTY
TIOKapaHHsl; CB1i OCHOBHHUH BIUIMB Ha 3aCy/PKEHOTO 3/1MCHIOE Yepe3 130MA11110; CIIPSMOBY€ETHCS Ha
oco0OucTi 6Jara 3acy/PKEHOT0; € OTHUM 13 HalCYBOPILINX MOKapaHp, Ta iH. [6, ¢. 965].

OTxe, IHCTHTYT TO30aBJICHHS BOJI BHKOHYE Jy)KE BaXKIUBY pPOJb B CYCILIBCTBI, a/pKe
BHCTYIIA€ CBOEPITHUM MEXaHI3MOM 3aXHCTy CYCIIBCTBA BiJl 0CI0, K BUMHSIIA KPUMiHATIBHE TIpa-
BOIIOPYIICHHS, & TAKOX CIIPHSIE BUIIPABICHHIO IIMX caMuX 0ci0. [Ipy BU3HAYECHHI MOHATTS «I103-
OaBIICHHSI BOJII» 3aBK/IM BUHUKAJIO Oararo Cyrnepeyvok, i HaBiTh B 3aKOHOJIABCTBI BU3HAYEHHS 1bOTO
TEPMIiHY € HE JI0 KIHIISI TOYHUM, CaMe TOMY MH PO3IISHYJIM OCHOBHI BJIACTHBOCTI 1 3pO3yMiJIH
CYTHICTb 1T030aBIICHHS BOJII.
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