ITIPABO I CYCIIIJIbCTBO Ne1/2024.T 2

BATIUK O. V.

Doctor of Legal Sciences, Professor,
Professor at the Department

of National Security

(Lesya Ukrainka Volyn National
University)

ORCID ID: 0000-0002-2291-4247

PUZANOV A. G.

Lieutenant Colonel,

Lecturer at the Department of State
Security,

Command and Staff Faculty,

(National Academy of the National Guard
of Ukraine)

ORCID ID: 0009-0007-7561-1462

UDC 351.862(477)»364»:351.743(477)
DOI https://doi.org/10.32842/2078-3736/2024.1.2.56

OBJECTIVES AND FUNCTIONS OF THE NATIONAL GUARD OF UKRAINE
AS A SUBJECT OF ENSURING STATE SECURITY UNDER MARTIAL LAW

In the provisions of the scientific article, the authors study the provision
of state security under martial law through the prism of the objectives and functions
of the National Guard of Ukraine as a military formation with law enforcement
functions, which is part of the system of the Ministry of Internal Affairs of Ukraine
and has the objectives of protecting and safeguarding the life, rights, freedoms
and legitimate interests of citizens, society and the state from criminal and other
unlawful encroachments, protecting public safety and order, ensuring public security,
as well as in interaction with the state authorities to ensure state security.. The
authors determine that the specificity of the National Guard’s activity lies in its
organisational and legal nature, since it is a military formation with law enforcement
functions, which accordingly affects its immediate objectives and functions. Since
the National Guard belongs to law enforcement agencies, its objectives coincide with
law enforcement objectives. Therefore, the study of the latter is of great theoretical
and practical importance for assessing the essence and content of the National Guard
of Ukraine as a subject of ensuring state security under martial law.

The authors determine that it is advisable to amend the current legislation of Ukraine
in terms of supplementing Article 2 of the Law of Ukraine ‘On the National Guard
of Ukraine’ with the following provision: participation in ensuring the State security
of Ukraine in cooperation with law enforcement agencies, the Security Service of Ukraine,
the Armed Forces of Ukraine and other military formations under martial law.
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Barok O. B., Ilyzanos A. I. 3aBganns ta ¢ynkuii HanionaabHoi reapaii
Ykpainu ik cy6’ekra 3a0e3neueHHs 1epKaBHOI 0e311eKH B YMOBAX BOCHHOIO CTaHY
V nojokeHHSIX HAyKOBOI CTaTTi, aBTOPH JOCITIJIKYIOTh 3a0€3MeYCHHS AePKaBHOT
0e3mekn B yMOBAaxX BOEHHOTO CTaHy uepes MpU3My 3aBJaHb Ta GyHKIii HarionansHOT
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rBapaii Ykpainu, sk cy0’ekra BiiChKOBOTO (DOPMYBaHHS 3 IPaBOOXOPOHHUMH (PyHK-
isSIMH, [0 BXOJUTH JIO CUCTeMH MIiHICTepCTBa BHYTPINIHIX CrpaB YKpaiHU Ta Mae
3aBJaHHSI 13 3aXHUCTY Ta OXOPOHHM KHUTTS, IPaB, CBOOOJ 1 3aKOHHHX 1HTEpPECiB rpoMa-
JSTH, CYCIIIJIbCTBA 1 P KaBU Bil KPUMIHAIBHHUX Ta IHIIUX MPOTUIIPABHUX MTOCATAHb,
OXOPOHH TPOMAJICHKOT OE3IEKH 1 MOPSAKY Ta 3a0e3MeueHHs IPOMaJIChKOI Oe3MeKH, a
TAKOX y B3a€EMO/Ii1 3 TPABOOXOPOHHUMH OpraHaMH - i3 3a0e3MeUeHHs 1epKaBHOI 0e3-
MeKU. ABTOPU BU3HAYAIOTh, 110 crenudika AisubHOCTI HanionansHoi reapaii momns-
rae B ii opranizaniiHO-IpaBoOBii MPHUPO, ajJKe BOHA € BIHCHKOBUM (POPMYBAHHIM
3 MPAaBOOXOPOHHUMH (PYHKIIISIMH, IO BiJITOBIAHO TIO3HAYAETHCSI HA 11 Oe3mocepeHix
3aBaaHHsIX Ta QyHKIIIX. OCKIIbKH HaJICKHICTh HallioHamsHOT TBapii 10 mpaBooxo-
POHHHX OpPraHiB 3yMOBITIOE T€, IO 11 3aBIaHHS 30irafoTHC i3 3aBIAHHIMH PABOOXO0-
poHHOTO Xapakrepy. ToOTO BUBYCHHS OCTaHHIX Ma€ Ba)KJINBE TCOPETHUYHE Ta IIPAK-
TUYHE 3HAYCHHS JUTS OLIHKMA CYTHOCTI Ta 3MICTY HisiibHOCTI HamioHansHOT TBapmii
VYkpainu sk cy0’ekra 3a0e3MeUeHHS JepKaBHOT OS3MeK B YMOBAaX BOEHHOTO CTaHy.

ABTOpaMH BU3HAYCHO, 110 JOIUIEHO BHECTH 3MIHH Y YHHHE 3aKOHOIABCTBO YKpa-
{HI B YaCTHHI JIOTIOBHEHHS cTaTTi 2 3akoHy Ykpainu «IIpo HarionansHy rBapiro
VYKpaiHuw» TOJNI0KEHHSIM HACTYITHOTO 3MICTY: ydacThb y 3a0e3NeucHHI Aep>KaBHOI
Oe3nexky YkpaiHH y B3aeMojii 3 IpaBOOXOPOHHUMH opraHamu, Ciyx00r0 Oesneku
VYkpainu, 36poitHuMu Cunamu YkpaiHM Ta iHIIUMH BifiCBKOBUMH (pOPMYBaHHSIMU
B YMOBaX Jii BOEHHOTO CTaHy.

Knrouosi cnosa: deporcasa, b6esnexa, 3aKoH, 3a60anHs, 26apdis, Hayis, cyo ekmil,

pynryii.

The relevance of the topic is due to the fact that in 2014, the issue of protecting Ukraine’s
sovereignty and territorial integrity became quite acute, but the components of the security and
defence sector of Ukraine were unable to respond effectively to the challenges of the time. The
defence providers did not fully demonstrate the ability to act proactively and counter modern
methods of hybrid warfare. It was the Decree of the President of Ukraine No. 56/2022 of 16
February 2022 that approved the decision of the National Security and Defence Council of Ukraine
of 30 December 2021 ‘On the Strategy for Ensuring State Security’, which identifies real and
potential threats to the state security of Ukraine, directions and objectives of state policy in the
field of state security, is the basis for planning and implementing state security policy [1]. It is
reasonable to agree with scholars who note that the ability of the National Guard of Ukraine,
hereinafter referred to as the NGU, to effectively use its potential to counter both military threats
and threats to public security and order in the context of the Russian Federation’s hybrid war against
Ukraine is of particular importance. The peculiarity of this war is that the aggressor uses a range
of different methods of influence on Ukraine, where military means are not dominant, their use is
concealed and officially denied. At the same time, the emphasis of the methods of confrontation
is often shifted towards the widespread use of political, economic, informational, humanitarian
and other non-military measures, including massive cyberattacks on control centres and energy
infrastructure, as well as energy isolation, and restrictions on the supply of oil products [7].

Analysis of recent research and publications. The theoretical basis for studying the issues
of general principles of ensuring the state security and its individual components was made by:
O. Vovk [13], S. Gordienko [6], V. Zelenetskyi [18], S. Kuznichenko [19], I. Koziakov [12],
A. V. Kumeiko [17], V. Lipkan [20], V. Nastiuk [14], M. Panov [21], V. Pylypchuk [16], V. Tikhyi
[21], A. Yanchuk [15], and others. It is worth noting that the tasks and functions of the National
Guard of Ukraine have been studied in certain aspects by such scholars as: Allerov Y. V. [7],
Gokh I. M. [8], Kryvenko O. V. [7], Kuts H. M. [10], Lavnichenko O. V. [9], Morkvin D. A. [8],
Chuvakov O. A. [11], Chukhlaty A. V. [9], however, there were no studies on the disclosure of
objectives and functions of the National Guard of Ukraine as a subject of ensuring state security
under martial law, which determined the need and relevance of this scientific article.
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The aim of the article is to study the regulatory legal acts and scientific works which define
the objectives and functions of the National Guard of Ukraine as a subject of ensuring state security
under martial law, and on this basis to propose to improve the provisions of current Ukrainian
legislation in terms of defining the function of the National Guard of Ukraine to ensure state
security under martial law.

Presentation of the research material and its main results. When considering the problems
of the objectives and functions of the National Guard of Ukraine as a subject of ensuring state
security under martial law, it is advisable to first of all refer to the etymological definition of state
security.

Thus, a large explanatory dictionary of the modern Ukrainian language defines the concept
of security as a condition when nothing threatens someone or something[3].

In our opinion, security as a concept is used to describe a wide range of phenomena related
to social, environmental, technological, economic, organisational factors and is one of the basic
human needs.

It is important to note that the current legislation in the Law of Ukraine ‘On National
Security of Ukraine’ provides the following definition of the term: ‘state security is the protection
of state sovereignty, territorial integrity and democratic constitutional order and other vital national
interests from real and potential non-military threats’[4]. An almost identical definition is given
to the term ‘national security of Ukraine - protection of state sovereignty, territorial integrity,
democratic constitutional order and other national interests of Ukraine from real and potential
threats’ [4].

As Professor S. Gordienko notes, it is clear that the concept of ‘state security’ is quite
complex, multidimensional, integrated from many concepts and, therefore, covers the security of
not only the state, but also of an individual and society as a whole [6].

We believe that the definition of ‘state security’ has many common conceptual features with
the concept of national security. However, there are important nuances that point to the difference
in the specific features of these concepts.

In order to crystallise the understanding of the conceptual features of these definitions, it is
also worth mentioning the definition of ‘military security’ (Article 1, paragraph 2), which means
‘the protection of state sovereignty, territorial integrity and democratic constitutional order and
other vital national interests from military threats’ [4].

In our opinion, it is reasonable to agree with scholars who believe that, given the above
definitions, the category of ‘military security’ can be considered a parity confrontation for the
concept of ‘state security’. These ideologemes are mutually exclusive and are used in different
conditions of socio-political existence. In the case of state security, the focus is on protection
‘from real and potential non-military threats’, while in the case of military security, the focus is on
protection ‘from military threats’ [10].

Scholars also point to the subordination of the concept of state security to the definition
of national security, namely: ‘in response to the emergence of the concept of “national security”,
the term “state security” has acquired a narrower meaning and means the creation of conditions
that would ensure the inviolability of the existing constitutional order, sovereignty and territorial
integrity of the state’ [11].

We believe it is worth agreeing with scholars who note that the common thing for the
doctrinal definition of ‘state security’ is that it is a component (type) of the category ‘national
security’ and correlates with it as a separate and general thing [12]. For example, O. Vovk writes
that state security is an integral part of national security, a condition of protection of state power,
sovereignty, territorial integrity, public harmony, which is ensured by the activities of state bodies
both in law and in reality [13, p. 47].

V. Nastiuk considers state security to be a system of general and special measures that
ensure the reliable and stable existence of the state as a political organisation of the whole society,
as well as its protection from real and potential threats (risks) of external and internal nature that
may harm its normal functioning [14, p. 56]. According to A. Yanchuk, state security is a form
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(type) of ensuring national security, which is implemented by state institutions using intelligence,
counterintelligence, operational and investigative activities in order to protect and defend state
sovereignty, independence, constitutional order, territorial integrity, economic, scientific, technical
and defence potential of Ukraine, its public administration and national interests from external
and internal threats from special services of foreign states, organised crime, individuals and
counteracting the commission of criminal corruption offences that pose a threat to the national
security of Ukraine [15, p. 351].

V. Pylypchuk substantiates that state security is the protection of state sovereignty,
constitutional order, territorial integrity, economic, scientific, technical and defence potential of
Ukraine from external and internal threats, intelligence, terrorist and other illegal encroachments
of special services of foreign states, as well as organised criminal organisations, individual groups
and individuals on the vital interests of Ukraine [16].

In our opinion, it is advisable to analyse the provisions of the current legislation of Ukraine
regulating the National Guard of Ukraine as a subject of ensuring state security under martial law.

It is important to note that clause 3 of the ‘Strategy for Ensuring State Security’ defines the
subjects of ensuring state security as a special purpose state body with law enforcement functions,
law enforcement and intelligence agencies and other state bodies and persons involved in ensuring
state security in accordance with the legislation of Ukraine [1];

It is the provisions of Article 1 of the Law of Ukraine ‘On the National Guard of Ukraine’ that
clearly regulate that the National Guard of Ukraine is a military formation with law enforcement
functions, which is part of the system of the Ministry of Internal Affairs of Ukraine and is intended to
perform tasks of protection and defence of life, rights, freedoms and legitimate interests of citizens,
society and the state from criminal and other unlawful encroachments, protection of public safety
and order, ensuring public security, as well as in cooperation with law enforcement agencies - to
ensure state security and protection of the state border, suppression of terrorist activities, activities
of illegal paramilitary or armed formations (groups), terrorist organisations, organised groups and
criminal organisations [2].

It should be noted that according to Article 12(2) ‘Composition of the Security and Defence
Sector’ of the Law of Ukraine ‘On National Security of Ukraine’, the security and defence sector
includes: The Ministry of Defence of Ukraine, the Armed Forces of Ukraine, the State Special
Transport Service, the Ministry of Internal Affairs of Ukraine, the National Guard of Ukraine, the
National Police of Ukraine, the State Border Guard Service of Ukraine, the State Migration Service
of Ukraine, the State Emergency Service of Ukraine, the Security Service of Ukraine, the Anti-
Terrorist Centre at the Security Service of Ukraine, the Court Security Service, the State Protection
Service of Ukraine, the State Service for Special Communications and Information Protection
of Ukraine, The National Security and Defence Council of Ukraine, the intelligence agencies of
Ukraine, and the central executive body that ensures the formation and implementation of the state
military-industrial policy [4].

It should also be noted that part 5 of Article 18. ‘Ministry of Internal Affairs of Ukraine’ of
the Law of Ukraine ‘On National Security of Ukraine’ defines the National Guard of Ukraine as
a military formation with law enforcement functions designed to perform tasks of protection and
defence of life, rights, freedoms and legitimate interests of citizens, society and the state from
criminal and other unlawful encroachments, protection of public order and public security, as well
as in cooperation with other bodies - to ensure state security and protection of the state border
of Ukraine, suppression of terrorist activities, activities of illegal paramilitary or armed groups,
organised criminal groups and organisations.

In peacetime, the National Guard of Ukraine is part of the security forces and performs law
enforcement functions, as well as develops the capabilities necessary to perform tasks as part of
the defence forces.

With the introduction of martial law, the National Guard of Ukraine is brought to
readiness to perform assigned tasks under the legal regime of martial law, is part of the defence
forces, performs tasks and is subordinated in accordance with the provisions of the Law of
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Ukraine ‘On the Legal Regime of Martial Law’ and the Law of Ukraine ‘On the National
Guard of Ukraine’ [2, 4, 5].

We believe that the specificity of the National Guard’s activity lies in its organisational and
legal nature, since it is a military formation with law enforcement functions, which accordingly
affects its direct objectives and functions. Since the National Guard belongs to law enforcement
agencies, its objectives coincide with law enforcement objectives. Therefore, the study of the latter
is of great theoretical and practical importance for assessing the essence and content of the National
Guard of Ukraine as a subject of ensuring state security under martial law.

It should be noted that the National Guard’s affiliation with law enforcement agencies means
that its objectives coincide with those of law enforcement. As clearly regulated by the current
legislation of Ukraine, the objective of the National Guard of Ukraine is to protect and defend
life, rights, freedoms and legitimate interests of citizens, society and the state from criminal and
other unlawful encroachments, to protect public safety and order, to ensure public security, as well
as in cooperation with law enforcement agencies to ensure state security and protection of the
state border, to stop terrorist activities, activities of illegal paramilitary or armed groups, terrorist
organisations, organised groups and criminal organisations [2].

It should be noted that the main functions of the National Guard of Ukraine, as defined by
the Law of Ukraine ‘On the National Guard of Ukraine’, are:

1) protection of the constitutional order of Ukraine and the integrity of its territory from
attempts to change them by force;

2) protection of public safety and order, protection and defence of life, health, rights,
freedoms and legitimate interests of citizens

3) participation in ensuring public safety and protection of public safety and order during
meetings, rallies, marches, demonstrations and other mass events that pose a threat to the life and
health of citizens;

4) providing protection of state authorities, the list of which is determined by the Cabinet
of Ministers of Ukraine, participation in the implementation of state protection measures for state
authorities and officials;

5) protection of nuclear installations, nuclear materials, radioactive waste, other sources of
ionising radiation of state ownership, important state facilities, the list of which is determined by
the Cabinet of Ministers of Ukraine;

5-1) protection of critical infrastructure facilities, the list of which is determined by the
Cabinet of Ministers of Ukraine; participation in the elimination of the consequences of crisis
situations at the critical infrastructure facilities protected by it;

6) protection of special cargoes, the list of which is determined by the Cabinet of Ministers
of Ukraine;

7) protection of diplomatic missions, consular offices of foreign states, representative offices
of international organisations in Ukraine;

8) protection of central logistical support bases of the Ministry of Internal Affairs of Ukraine,
protection and defence of military facilities, bases (institutions, establishments) of the National
Guard of Ukraine;

8-1) protection of enterprises, institutions and organisations belonging to the sphere of
management of the central executive body implementing the state policy in the field of state
reserves, the list of which is determined by the Cabinet of Ministers of Ukraine;

9) participation in the implementation of measures related to the termination of armed
conflicts and other provocations at the state border, as well as measures to prevent mass crossing
of the state border from the territory of neighbouring states;

10) participation in special operations to neutralise armed criminals, combat sabotage and
reconnaissance forces of the aggressor (enemy), stop the activities of paramilitary or armed groups
(formations) not provided by law, organised groups and criminal organisations on the territory of
Ukraine, as well as in measures related to the suppression of terrorist activities;

11) participation in the suppression of mass riots;
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12) participation in the restoration of law and order in case of interethnic and interfaith
conflicts, unblocking or stopping unlawful actions in case of seizure of important state facilities or
areas that threaten the safety of citizens and disrupt the normal operation of state authorities and
local self-government bodies;

13) participation in the maintenance or restoration of law and order in areas of particularly
severe man-made or natural emergencies (natural disasters, catastrophes, especially large fires, use
of weapons of destruction, pandemics, panzootics, etc.) that pose a threat to the life and health of
the population;

14) participation in the restoration of the constitutional order in case of attempts to seize state
power or change the constitutional order by means of violence, in the restoration of the activities
of state authorities and local self-government bodies;

15) participation in the liquidation of the consequences of emergency or crisis situations at
the facilities under its protection;

16) participation in the implementation of measures of the legal regime of martial law;

17) participation in the performance of territorial defence tasks;

18) defence of important state objects, special cargoes, the lists of which are determined
by the President of Ukraine, the Cabinet of Ministers of Ukraine, central logistics bases of the
Ministry of Internal Affairs of Ukraine;

19) participation in the suppression of group unlawful actions of persons taken into custody
or convicted, as well as elimination of the consequences of such actions in pre-trial detention and
penitentiary institutions;

20) ensuring the entry of information into the Unified Register of Persons Missing in Special
Circumstances and keeping such information up-to-date within the limits established by law [2].

In conclusion, it should be noted that after studying the tasks and functions of the National
Guard of Ukraine as a subject of ensuring state security under martial law, we believe that it is
advisable to supplement Article 2 of the Law of Ukraine ‘On the National Guard of Ukraine’ with
the following provision: participation in ensuring state security of Ukraine in cooperation with law
enforcement agencies, the Security Service of Ukraine, the Armed Forces of Ukraine and other
military formations under martial law.
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