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JUCHUIIJITHAPHA BIJIIOBIJAJIBHICTD CYJJAI HAHIOHAJIBHOT'O CYY:
PE®OPMA 3AKOHOAABCTBA ITOJIbIII TA POJIb CYAY €C
B BIICTOIOBAHHI BEPXOBEHCTBA ITPABA TA 3AXUCTI IIHHOCTEMU €C

B crarti OXapaKTePH30BAHO pedopmy 3akoHOmaBctBa [lombmi, mo BU3HAYAE
TOPSIOK HPUTATHCHHS cynzu HaIlOHATIFHOTO CYLY JI0 ,I[I/ICHI/IHHIHapHOI BiZITTOBiTAJTB-
HocTi, poib Cyay €C B BiJICTOIOBaHHI BEpXOBEHCTBA IPaBa Ta 3aXKCTi IIIHHOCTEH, Ha
SKUX 3acHOoBaHO €C, 3a0e3neueHH] e()eKTUBHOCTI CHCTEMHU CTPUMYBaHb 1 IPOTHUBAT
B JIep>KaBi.

3a3HavyeHo, 1110 KoKHa JepxaBa-ydacHuis €C, Marouu BIacHy HalliOHAJIbHY 1/1€H-
TUYHICTh Ta BJIACHUH JOCBiX NMPABOBOTO PEryIIOBAHHS CYCHUIBHHUX BIIHOCHH, SIKi
BUHUKAIOTh NPU MPUTATHEHHI Cy[IIl 10 AMCUUIUIIHAPHOI BIAMOBIAAIBLHOCTI, 3/1HC-
HIO€ pehopMyBaHHS HOPMATUBHO-IIPABOBOIO Ta OPraHi3aIliifHO-IIPAaBOBOTO MEXaHi3-
MIB IPUTATHEHHS CY//II HAIIOHAILHOTO CY/Y J0 TUCIMITIIHAPHOI BiTIOBIAIBHOCTI.
3anpoBapKyrOUYH Ty a00 1HIITY MOJIEb JUCIUILTIHAPHOT BiMOBIATBHOCTI CY/UIL Iep-
JKaBa Mae€ 31HCHIOBATH OIIHKY UM HE CTa€ CyIIsI Ta CY[ 3aJCKHUMH BiJ ITOJITHKH,
3aKOHOABYOI YM BUKOHABYOI I'JIOK BJIAIM.

BcranoBneno, mo pedopMyrodun CBOEe 3aKOHOAABCTBO, Ilompmma 3ampoBaamia
TaKy MOJENIb JUCIHUIUTIHAPHOI BIJIOBIAIILHOCTI CY/JI, SIKa B PE3YJIbTATi PO3IISILY
B Cyni €C Oyna BU3HaHA TaKolo, 10 HE CyMiCHA 3 MPUHIIMIIOM BEPXOBCHCTBA ITPaBa:
1) BU3HAYCHHS JAMCUUILTIHAPHOI BIAMOBIIATBHOCTI CY[l B HalliOHAILHOMY 3aKO-
HozmaBcTBi [lonbii Oyno MUPOKUM, YMOKIHMBIIIOBAJIO HASBHICTH JEKUIBKOX BapiaH-
TiB IHTepIpeTallii HOpM IpaBa, B TOMY YHCII 1 TaKy, L0 MiJpHUBala HE3aJEKHICTh
CyIIi, 1OBipYy J0 CyA0OBOI T1JIKM BJaJy; 2) CTBOPEH1 JUCLUIUIIHAPHA M1ajiaTa Ta rajara
3 HaJ3BUYAHHOIO KOHTPOJIIO Ta JCPIKABHHUX CIpPAB OTPUMATH BHKIIIOUHY IITUPOKY
FOPUCIUKIIIIO IO0 MUTaHb JUCIMILIIHAPHOI BIAMOBITAIBHOCTI CYIIl X04a MOpPs
3 I[UM B 3aKOHOJIABCTBI JIepyKaBH He OyJIH 3aKpirieH] peasibHi rapaHTil He3aJeKHOCTI
CyIIl Ta cyy, sKi O 3armo0iraiy mJIpyuBy ITOBIPH J0 MPABOCYIS B IEMOKPATUIHOMY
CYCIJIBCTBI; 3) HOpMa HAIlIOHALHOTO TpaBa Oyina chopMynboBaHa TaKHUM YHHOM,
10 Bpa3i 3BepHEHHS CYUII HallioHaIbHOTO cymy 10 Cyny €C Ha Takoro CyJJIro MOXe
OyTH HaKJIaJICHO TUCIMIUTIHAPHE CTATHEHHS — Taka HOpMa HaIllOHAJIBHOTO TIpaBa He
cyMicHa 3 3akoHOmaBcTBOM €C; 4) HOpMa HAIIOHAILHOTO TMpaBa MO0 TUCIIHILTI-
HApPHOT BiJINOBIIABHOCTI Cy/i/1i Oylia BUKIJIaZICHa TAKUM YHHOM, 1110 BOHA MOTyia OyTH
IHTepIIPEeTOBaHa SIK Taka, IO XO4Ya 1 JI03BOJISIE 3aCTOCYBATH AMCUMUILTIHAPHY BiAIO-
BiJAJIBHICTE IS TOTO, 1100 3armo0IirTH BUHECEHHIO BIIMOBIIHUMHU HaIllOHATBHUMUI
Cynamu MEBHHX BHCHOBKIB, pIllIEHb 3 JIOTPUMAHHSAM TIpaBa €C, ane morna OyTH
1HTepnpeTOBaHa 1 TAKMM 9HHOM, IO 1151 1HTepnpeTau151 BILTHBAE HA CYNI0BE pileHHS
CYIIB 1 SIK HACTINOK IiIpUBAE HE3ANCKHICTh CYAIIB — TaKi HOPMHU HAIliOHAIEHOTO
IpaBa He cyMicHi 3i cT. 267 JIOEC.

BuocHOByeThCS, IO AKIIO B AepikaBi-ydacHUIl €C 3ampoBaKyeThCsI MOIETb
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JICIMTITIHAPHOTO TPOCTYIIKY, 3aCHOBAHOTO Ha «SIBHOMY Ta TpyOOMY IMOpYIICHHI
3aKOHHUX HOpM» cynmsiMu BepxoBroro Cymy, TO HaIliOHaJbHHM 3aKOHOTABCTBOM
MaroTh OyTH TiependadeHi eeKTUBHI 3aro0IKHUKH, SKi O JO3BOJWIA Ha TPAKTHII
3aBaJINTH BUKOPUCTAHHIO JUCIMILUTIHAPHOTO PEKUMY 3 METOIO 3iCHCHHS THCKY Ha
CYIUTIO HAIIOHAJILHOTO Cyny ab0 MEBHOTO CTPUMYIOYOTO e(DeKTy, SKHii Mir O BILIH-
HYTH Ha 3MICT pillleHHs CY/.

Cyn €C 3aiiicHIOE BiICTOIOBaHHS BEPXOBEHCTBA IpaBa 5K LiHHOCTI €C, BIITUBa€e
Ha e()eKTHBHICTh CUCTEMHU CTPUMYBaHb 1 IPOTHUBAT B JiepKaBi-ydacHuui €C.

Knrouosi cnosa: sepxosencmeo npasa, yinnocmi €C, €C, cucmema cmpumy8aHs
i npomusae, depoicasna 61ada, cy008a 61d0d, He3ANeACHICMb YOO, He3ANENCHICMb
cyoy, deporcasa-yuacuuys €C, Cyo €C, piwenus Cyoy €C, €sponeiicvka Komicis,
3axonooaecmeo €C, maymauenns, Hopma npasad, 3aKoHo0A8ua MexHiKd, NoIimuKa,
Koncmumyyitnuii Cyo, Bepxosnuii Cyo, cyoos Bepxosnoco Cyoy, opucouxyis, muy-
Mmayenns Hopm npasa €C.

Deshko L. M. Disciplinary liability of a national court judge: reform of
Polish legislation and the role of the EU Court in upholding the rule of law and
protecting EU values

The article describes the reform of Polish legislation, which determines
the procedure for bringing a national court judge to disciplinary liability, the role
of the EU Court in upholding the rule of law and protecting the values on which
the EU is founded, ensuring the effectiveness of the system of checks and balances
in the state. It is noted that each EU member state, having its own national identity
and its own experience of legal regulation of social relations that arise when a judge
is brought to disciplinary liability, is reforming the regulatory and organizational
and legal mechanisms for bringing a national court judge to disciplinary liability.

By introducing one or another model of disciplinary liability of a judge, the state must
assess whether the judge and the court become dependent on politics, the legislative or
executive branches of power. It has been established that, while reforming its legislation,
Poland introduced such a model of disciplinary liability of a judge, which, as a result
of consideration by the Court of Justice of the EU, was recognized as incompatible
with the principle of the rule of law: 1) the definition of disciplinary liability of a judge
in the national legislation of Poland was broad, allowing for several options for
interpreting legal norms, including one that undermined the independence of the judge
and trust in the judicial branch of power; 2) the established disciplinary chamber
and the chamber for extraordinary control and state affairs received exclusive broad
jurisdiction over issues of disciplinary liability of a judge, although at the same time,
the state legislation did not enshrine real guarantees of the independence of a judge
and the court, which would prevent the undermining of trust in justice in a democratic
society; 3) the norm of national law was formulated in such a way that in the event
of an appeal by a judge of a national court to the Court of Justice of the EU, disciplinary
action may be imposed on such a judge - such a norm of national law is not compatible
with EU legislation; 4) the national law provision on the disciplinary liability of a judge
was formulated in such a way that it could be interpreted as such that, although it allows
the application of disciplinary liability in order to prevent the relevant national courts
from making certain conclusions and decisions in compliance with EU law, it could
also be interpreted in such a way that this interpretation affects the judicial decision
of the courts and, as a result, undermines the independence of judges - such national
law provisions are incompatible with Article 267 TFEU.

It is argued that if an EU Member State introduces a model of disciplinary
misconduct based on a «clear and serious violation of legal norms» by judges




ITIPABO I CYCIIIJIbCTBO Ne 5/2024

of the Supreme Court, then national legislation should provide for effective
safeguards that would allow in practice to prevent the use of the disciplinary regime
for the purpose of exerting pressure on a judge of a national court or a certain deterrent
effect that could affect the content of the judge’s decision.

The Court of Justice of the EU upholds the rule of law as an EU value, influences
the effectiveness of the system of checks and balances in the EU member state.

Key words: rule of law, EU values, EU, system of checks and balances, state
power, judicial power, independence of the judge, independence of the court, EU
member state, Court of Justice of the EU, decisions of the Court of Justice of the
European Union, European Commission, EU legislation, interpretation, rule of law,
legislative technique, policy, Constitutional Court, Supreme Court, Supreme Court
Jjudge, jurisdiction, interpretation of EU law.

IMocTanoBka npodaemu. €Bporneiicbkuii Cor03 3aCHOBaHMI Ha I[IHHOCTAX Ta MPUHITUIIAX,
K1 TIOJIISAIOTECS BCiMa JiepKaBaMu-ydacHUIIMU €C, CTaHOBIISATh HOTO ()yHIaMEHT, KOJIEKTUBHO
3axuiaThest €C Ta «iHIUBITyaTbHOY» KOXKHOIO AepskaBoio-uneHoM €C. Takoro GpyHIaMeHTaIbHOT
I[IHHICTIO € BEPXOBEHCTBO NpaBa. ICHyBaHHS B Aep>kaBi Ji€BOTO CyA0BOr0 KOHTPOJIIO € CKJIAJOBOIO
BEPXOBEHCTBA Npasa. [Ipu 1boMy, CyoBa rijka Biagu Mae OyTH HE3aJeKHOI0, a AUCLUHUIUIIHAPHA
BIJIITOBIAIBHICTH CY//IIB HE Ma€ OyTH IHCTPYMEHTOM, SIKUW O JI03BOJIMB BIUIMBATU 3aKOHOABYiM
Ta BUKOHABYIH I'JTKaM BIIaIH Ha 3MICT PillIeHHS Ccyny. B iHaKImoMy BUNamKy AepskaBa € TaKolo, [0
HE IOTPUMYETBCS CBOIX 3000B’s13aHb 3a 1i1. 2 ¢T. 19 (1) Jorosopy npo €C (mani — JIEC). Ane npu
IIOMY 1 CBaBLJIS CYJUIIB Ta CY[ly HE Ma€e OyTH.

Hocein Ilonpmii cBiAUuTh, MO pedOpMyrOUYM HAIliOHAJIbHE 3aKOHOJABCTBO, IO BH3HA-
4a€e MOPSJIOK MPUTATHEHHS CY/IJIi J0 JUCIUIUIIHAPHOT BiAMOBIAAIBLHOCTI, AepiKaBa 3alpoBajnia
TaKuii HOPMATHBHO-TIPABOBHU Ta OpraHi3alliiHO-IIPaBOBUI MEXaHi3M NMPHUTATHEHHS CYIUIi Hallio-
HAJBHOTO CYyy JI0 TUCIUILTIHAPHOI BiJIIOBIJAIIBHOCTI, K1 CTAJIM HE CyMICHUMH 3 BEPXOBCHCTBOM
MpaBa SIK [IHHICTIO 1 BHACHIIOK 11b0T0 [lonbina nopymmia ct. 2 ta . 2 ¢t. 19 Jloroopy mpo €C
(mani — J1€C) [1]: He [OTpUMaHO BUMOTH MPO Te, 100 Cyau Oy He3aJe)KHUMH 1 TAKUM YHHOM,
He OyIo 3a0e3nedeHo, o0 y CBITII HIHHOCTI BEPXOBEHCTBA IIpaBa 3anodiraBcs OyIb-aKHil perpec
HaIl[lOHAJIBHUX 3aKOHIB PO OpraHizallilo MpaBoCy s, IPUIHATO HOPMHU HAILlIOHAJIBHOT'O MPaBa, sKi
iIPUBAIOTH HE3AJIEKHICTh CymiB [2; 3].

YTBepmxeHHs B AepkaBi-ydacHuni €C mosaru o minHocTed €C IpOsSBISETHCS i B eek-
TUBHOCTI HAIliOHAJIBHOTO 3aKOHOJABCTBA Ta MPAKTHKH HOTO 3aCTOCYBAaHHS, 1 B 3aIUTaX CYCITiIb-
cTBa J10 AepxkaBu Tomio. JJoceim [Tombimi CBIAUNTH, IO B JIep:KaBi Oyo MPUAHITO HAIllOHATBHE
3aKOHO/IaBCTBO Ta c(hopMyBasiach BiJIIOBiJIHA MPAaKTHKa HOTO 3aCTOCYBaHHS, 110 MaJO HACIIJI-
KoM, sk 3a3HaunB Cyn €C, He BUKOHAHHS JeP)KaBOK CBOIX 3000B’s3aHb 3a JIPYTHM ITiIITyHKTOM
crarti 19(1) Horosopy nipo €C [1].

Jocmimpkenns Buie 3a3HadeHoro pocsiny Ilompmi ta pimenns Cyny €C € akTyaabHUM
Jutst YKpaiHu: iepkaBa interpyethest 3 €C, B YkpaiHi TpuBae cygosa pedopma, HallioHaIbHE 3aK0-
HOJIABCTBO Ta MPAaKTHUKa HOro 3acTOCYBaHHs MaroTh BiamoBimatu mi. 2 ct. 19 (1) HoroBopy mpo
€C. Taxox Take AOCHIPKCHHS aKTyalbHE 1 3 ONIAAY Ha BUHECEHI €BpPONEHCHKUM CyAOM 3 NpaB
JIOIMHU PillIEHHs y cripaBax npotu Ykpainu («Onexcanap Boskos npotu Ykpainmy» [2], «/leHico
npotu Ykpainmy» [3], «Kynukos Ta iHmi npotu Ykpainu» [4] Ta iH.), BAKOHAHHS SKUX BUMAarae Bij
Jep KaBU BKUTTS 3aXOJIiB 3arallbHOTO XapaKTepy, Cepell IKUX — BHECEHHSI 3MiH J0 3aKOHOIABCTBA
VYkpaiHu Ta NpakTHKH HOTro 3aCTOCYBaHHS IIOI0 AUCIHUILTIHAPHOT BiAMOBIAILHOCTI CY/JIiB HaIli-
OHAJIBHUX CYNiB. AKIICHTYEMO yBary — KOHBEHIIiSI PO 3aXHCT MpPaB JIOAWHU 1 OCHOBOIIOIOKHHIX
cB00011 1950 p. € BropuHHEM JKepesioM npasa €C [5].

OTxe, oOpaHa TeMaTHKa HAyKOBOI CTATTI € aKTyalbHOIO, Ma€ TNPAKTUYHE Ta HAayKOBE
3HAUCHHS.

Cran HaykoBoi po3podxu. B ropunuuniil Hayii nutanHs HiHHOCTEeH €C, cucTeMu CcTpu-
MyBaHb 1 TPOTHBAI, HE3aJICKHOCTI CYIOBOi BIaJM, TUCIMILIIHAPHOI BiAMOBIAAIBLHOCTI CY/JIB
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JIOCITIKYBaJIOCh HAyKOBIIIMH PI3HUX Tally3ei mpaBa. Bci BOHM OMHOCTaiHI B TyMIN: JAHMCIH-
TUTIHAPHA BiJNOBIJJAIBHICTh HE MOKe OyTH 1HCTPYMEHTOM B pyKax 3aKOHOAABYOi YW BUKOHABYOL
TUTOK JIepXKaBHOI BIIAaN, HE MOXKE 3aCTOCOBYBATHCh [T THCKY Ha CY/UIFO 3 METOKO 3MYCHTH TPH-
WHSATH HOTO CyJ0Be leJCHHH Toro abo iHmoro 3micty. Cucrema CTpUMYyBaHb i TMPOTHBAT TIOKJIH-
KaHa 3a0e3MeUnTH He3aIeKHICTh CyR0BOi TUTKK BIIAJM BiJl BUKOHABYOT I'JIKH BIIAJIH 1 3aKOHOAABYOT
rinku Bnaau. BogHouac, 3MiHa CyCHiIBHUX BiTHOCHH, pe(hOpMyBaHHS HalliOHAJILHOTO 3aKOHO/aB-
CTBa, 1110 BU3HAYAE MOPAIOK MPUTATHEHHS CY//II HAllIOHAJILHOTO CYAy A0 JUCIUIUTIHAPHOT BiIMOBI-
JAJIBHOCTI, 3MiHa MPAKTHUKHU 3aCTOCYBAaHHS TAKOTO 3aKOHOABCTBA, BuHeceHHs CynoM €C pileHb,
B SIKUX MICTATBCS MPABOB1 MO3MLIT 11010 AUCHUILIIHAPHOT BiIIOB1IATBHOCTI CY/1/Ii HAI[IOHATBHOTO
CYIy, CHOHYKAa€ J0 TOCIIIKEHHs TOCBiY 3apyOixHUX KpaiH Ta pimeHs Cymy €C 3 MeTor po3-
POOKM peKOMEHAaIlii 3 BIOCKOHAJICHHS HalliOHAJIHHOTO 3aKOHOAABCTBA YKPaTHU Ta MPAKTHKH HOTO
3aCTOCYBaHHI.

Mera wi€i crarTi — oxapakTepusyBatu pedopMy 3akoHoAaBcTBa [lobI, 0 BH3HAYAE
MOPSAZIOK TPUTSATHEHHS CYJJII HAIlIOHAJTBHOTO CYIy JIO JHUCIUILTIHAPHOT BiJMOBINAIBHOCTI, POJIb
Cyny €C B BiJICTOIOBaHHI BEPXOBEHCTBA IpaBa Ta 3aXUCTi IIHHOCTEH, Ha SKUX 3acHOBaHO €C,
3a0e3neueHHi e()eKTUBHOCTI CUCTEMH CTPUMYBaHb 1 IPOTHUBAT B JCPKaBi.

Buknan ocHoBHoro marepiajay. Cranom Ha 2020 pik 3axoHOgaBcTBO [lombmii 3 muUTaHb
JUCIUIUTIHAPHOI BiAMOBINANBHOCTI CyAJi 3a3HANO CYTT€BUX 3MiH. PakTW4yHO moeTamHOo Oyna
3anmpoBajpkeHa ii HoBa mojens: y 2017 poui B BepxoBHoMy cyai B Iombmii Oyo CTBOpPEHO ABi
HOBI MayaTu (JUCIUILTIHAPHA T1ajiaTa; rnajxaTa 3 HaJ3BUYaiHOr0 KOHTPOIIIO Ta JACPKaBHUX CIIPaB);
BinoBinHO 70 3akony [Tonbii Bix 20 rpyaus 2019 p. npo BHeceHHs 3MiH 110 3akoHy [lomibii npo
Bepxouuit Cyn nuM JBOM manaraM 0yJio HaJlaHO HOBY FOPHCIMKIIIIO: JO3BOJICHO PO3MOYATH KPH-
MiHaIbHE MPOBAKEHHS IIPOTH CYIII 200 3aCTOCYBATH IOMEPEIHE (TUMYACOBE) YB I3HEHHS CYII1
(3axoH HaOpaB unHHOCTI B 2020 p.); Oys10 3a00pOHEHO OyIb-IKOMY HamioHaAIEHOMY cyny [lombiii
MeperIAaTH JOTPUMAHHS BIUMOT, SIKi BUIDIMBAIOTH 3 3aKoHOMaBcTBA €C, 10 CTOCYETHCS TapaHTil
HE3aJIS)KHOTO Ta HEYNePeHKEHOTO CY/ly, paHillie BCTAHOBJICHOTO 3aKOHOM [1].

3 2020 p. ITanara 3 HaA3BUYANHOTO KOHTPOIIO Ta JEPKABHUX CIIPaB OTpUMAaja BUKIIIOYHY
FOPUCIUKIIIIO PO3TIISAATH CKapTHl Ta MATAHHSI, IO CTOCYIOThCS HE3aleKHOCTI cyay ado cymmi. s
FOPUCIUKILIS Oylia IMUPOKOI0: BOHA OXOILTIOBAJIA PO3IVISL CKApT, B IKUX 3asBHUKH CTBEPJXKYBaJIH
PO BiJICYTHICTh HE3aJIECKHOCTI Cyny a0 Cy/ii; BUMHEHHS JIiil 3 BU3HAHHS CyIOBHX pillleHb HE3a-
KOHHUMH, SIKIIO ISl HE3aKOHHICTh MOJIsiraja y TMOCTaBJICHHI MiJi CyMHIB CTaTycy ocoOu, sika Oyia
MPU3HAYCHA HA CYIOBY ITOCAIy | BHHOCHIIA PILICHHS Y CY[OBil CIpaBi; pO3IJIsi] MUTAHHS HE3aJIeK-
HOCTI cyny abo cynui BerOBHoro Cyny tain. [1].

3 BU3HAYCHHS JUCIUILTIHAPHOTO TPOCTYTIKY CYIII, SIKe MICTHIIOCS B IIbOMY 3aKOHI, BHILIU-
BaJio, 1o cynas BepxoBHoro Cymy Hece MUCHUILTIHAPHY BiIIIOBIAAIBHICTD 33 TOPYIICHHS IIPO-
(1)CCII/IHI/IX 3000B’s13aHb, y TOMY YHCIIi Y BHIIQAKaX SBHOTO Ta TPyOOTO IMOPYIICHHS HOPM MpaBa,
BUMHEHHS 11l a0o 6€3HI$UH>HOCT1 TaKoTO POJy, SKi TEPCIITKO/DKAIOTH abo cepho3HO nmpHBaIOTL
(byHKmOHyBaHH;I CYZIOBOTO OpraHy a0o i, III0 CTaBIATH IiJ CYMHIB 1CHyBaHH;1 TPYHAOBUX BiJTHO-
CHH Cy[i, €PEKTUBHICTh IPU3HAYCHHS CY/1 200 JIETiTUMHICTD KOHCTI/ITYHII/IHOFO oprany Pecry-
6mixu Ilompmma (cT. 72(1)) [1]. Ananoriudi moNOXKeHHS OyIH 3alpOBaKEHI 1 MO0 CYAIB CYIiB
3arajbHOT FOPUCIUKIIIT.

3anpoBajpkeHa B [1onbii Mogens IMCIUILTIHAPHOT BIAMOBIAaIBHOCTI CyII1I poOuIa CyIIo
3aJIe:KHUM BiJl MONITUKY, Majia HAaCcJiIKOM ITOPYIICHHS MIPUHIIUITY HE3alIeXKHOCTI cyAaiB [7]. Bona
OyJsla HecyMiCHa 3 TPUHLIMIIOM BEPXOBEHCTBA ITPaBa, IKui € iHHicTIo €C, ioro GyHIaMeHTaIbHOI0
ocHoBo. Tomy €Bporneiicbka koMicis nogana mo3oB a0 Cyny €C npo HeBUKOHAHHS 3000B’A3aHb
[Momsieto 1o Cyny €C, 3a3navarouw, 1o Ilonblia He BUKOHAIA CBOi 3000B’sI3aHHS BiMOBIIHO
1o npyroro miamyHkty crarti 19(1) JPEC, ockimbku mpu BHOOPI CBOET BiINOBIIHOT KOHCTHTY-
[iItHOT MOJIENi IepKaBH-WICHN 3000B’s13aHi JOTPUMYBATHUCS, 30KpeMa, BUMOTH TIPO T, 00 CyIu
OyJIM HE3aJICKHUMH, [0 BUILTUBAE 31 cTarTi 2 Ta apyroro manyHkry crarti 19(1) A€C, i mo
BOHM, TAKUM YHHOM, 3000B’s13aHi, 30KpeMa, 3a0e3MeunTH, 00 y CBITJII MIHHOCTI BEPXOBEHCTBA
rpaBa 3ano0iraBcs Oy/b-sSKUi perpec iX 3aKOHIB PO OpPraHi3allito TPaBOCYIIS, yTPUMYIOUUCH Bijl
TIPUAHSTTS MPAaBUIL, SIKi MiApUBaIH O He3aJIeKHICTh CyaaiB [2]. OTxe, 3MiHIOIOUH iICHYIOUi MOZEI
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JICIMITIIHAPHOT BIMOBIAILHOCTI CYIIB, JepKaBy 30008’ sI13aH1 TOTPUMYBATHCS BUMOTH TIPO TE,
00 Cynu 1 CyIIi Oyu He3aJe)KHUMH, a TAKOXK 3a0e31euyBaTH, 1100 He BiJ0yBaIoch perpecy Hop-
MaTHBHO-TIPABOBOTO Ta OPTaHi3aliiHO-IIPABOBOTO MEXaHI3MIB MPUTATHEHHS CY/JIi JIO JTUCIIHILTI-
HaApHOT BIJIMOBITaJIbHOCTI.

€Bporielicbka KOMicisl miJKpecioBaia, Mo AUCIUIuIiHapHiid nanari Bepxosaoro Cyny He
OyJ10 TapaHTOBAHO HE3AJIEKHICTh B1Jl PU3HKY MO THYHOTO KOHTPOIIIO 33 3MICTOM CY/IOBHUX PillIeHb
a0o0 THCKy Ta 3aJIKyBaHHIO CY[MIB, SIKi MOIVIM, CE€PEA iHIIOTO, MPU3BECTU JO MOSBU BiJICYTHOCTI
HE3aJIeKHOCTI a00 HeyNepeKEHOCTI 3 IXHBOTO OOKY, a TAKOXK HE rapaHTyBaJlach HEYIEPEIKEeHICTh
uiei [Taatu [2]. Bee e y CyKyImHOCTI CBIAYMIIO TIPO Te, IO B JeprKaBi He Oy/ie 3a0e3meueHo mpaBo
KO)KHOTO Ha CIIPABEIITUBHIA CYITOBHI PO3IVISI Ta MOXKE OyTH BiICYTHIN e(heKTHBHUI HAalliOHATEHUH
3aci0 paBOBOTO 3aXHUCTY.

B cBoemy pimenni Cyn €C 3a3HauuB, mo PecryOika [TornbIia He BUKOHaIa cBO1 3000B’5-
3aHHS 32 ApyruM mianmyHkToM crarti 19(1) AE€C ockinbku mpaBoBUit opsinok [Tombiii He BKITFOYAB
rapaHTii, siki 6 Oyiu 374aTHI 3ao0IrTH KO IOBIpi, SKY MPaBOCYJIS B IEMOKPATUIHOMY CYCITTb-
CTBi, KEPOBAHOMY BEPXOBEHCTBOM ITIpaBa, IIOBUHHO BHKIIMKATH B Jitosiel [7]. 3 pimenns Cymny €C
BUIUTUBAE, III0 B 3aKOHOJABCTBI JICP>KaBH MAIOTh OYTH 3aKpIiIUICHI peajbHi TapaHTil He3aIeKHOCTI
Cy[UIi Ta Cymy, sIKi 0 3armo0iranu mipuBy AOBIpH 10 IPABOCYAS B AEMOKPAaTHYHOMY CYCIIIbCTBI.

[omo BU3HAUYEHHS B 3aKOHI MOHATTA AUCHUILTIHAPHOTO mpocTynky Cyn €C 3a3Ha4uB, 1110
BOHO € JIy’K€ MIMPOKUM Ta HETOUHUM OCKUIBKH OXOIUTIOE CUTYAIlil, B IKUX CY/JIi TOBUHHI MEpeBi-
PHUTH, YU BOHU CaMi, CYJl, B IKOMY BOHH 3aCiat0Th, 1HII CyA/Ii a00 iHIII CyAX BiIMOBIAAa0Th BUMO-
ram, 110 BUIUIMBAIOTH 3 MOJIOKEHb Apyroro miamyHkTy crarti 19(1) A€C ra crarti 47 Craryty [2].
OTxe, AepkaBa Ma€e TOTPUMYBATUCH MIPAaBWII 3aKOHONABUYOI TEXHIKU, YHUKATH CUTYyalild, KOJIH Ti
a00 1HIII BU3HAYCHHSI TEPMIHIB € ITUPOKUMH.

Takox 3 pimenas Cyny €C BUIUIHBaE, 10 HAaLliOHANBHI ITOJIOKEHHS MAlOTh TapaHTYBaTH,
10 BiJMOBINAJBHICTh BIAMOBIIHUX CY[UIIB 3a CYHOBI PIIICHHS, SIKI BOHU IOKJIMKAaHI BUHOCHTH,
CYBOPO OOMEXKYETHCS BUKIIIOUHO BHHSATKOBIMH BHUITQAKAMH 1 JUCIUILTIHAPHAHN PEKUM, III0 3aCTO-
COBYETBCS JIO CY/JIIB, HE MOXKe OyTH BHKOPHUCTAHHMU IS 3MIMCHEHHSI MTOJITHYHOTO KOHTPOIO 32
CYIOBUMH pPillICHHSAMH [2].

SIK110 HopMa HaIliOHAJIBHOTO MTPaBa 1010 AUCIUIUTIHAPHOT BIAMOBIaIBbHOCTI Cy/IJIi BUKIA-
JIeHa TAKKM YHHOM, 1110 BOHA MOe OyTH iHTepIpeToBaHa K Taka, 110 X04a 1 I03BOJISIE 3aCTOCYBaTH
JUCHMITTIHAPHY BiAMOBIAANBHICTD AJISl TOTO, 100 3amMOOIrTH BUHECEHHIO BiJIMOBIIHUMH HaIlio-
HAJILHUMH CyJlaMH MEBHHX BHCHOBKIB, pillieHb 3 AOTpUMaHH:iIM npaBa €C, ane Moxe OyTu iHTep—
TpeTOBaHa 1 TAKAM YHHOM, IIO 1151 1HTepnpeTau1;1 BIUIMBAE HA CYJOBE PILlICHHS CYJiB 1 K HACIIIOK
MiIpUBa€ HE3AICKHICTh CYIIiB, TO TaKi HOPMHU HAI[IOHAIBFHOTO TIpaBa TMOPYIIYIOT CT. 267 ADEC.
SIKmIo HOpMa HaIlOHABHOTO MpaBa C(HOPMYITHOBAHA TAKHM YHHOM, IO Bpasi 3BCPHCHHS cynui
HAIlIOHAJIBHOTO CYIY IO Cyz[y €C Ha Taxoro CYIUTIO MOXe OyTH HaKJIaJIeHO AUCIHUIDTIHAPHE CTST-
HCHHS — TaKa HOpMa HaIliOHaJHHOTO TpaBa He CyMicHa 3 3aKoHOmaBcTBOM €C.

[lo0 AMCHIUIUTIHAPHOTO MPOCTYIIKY, 3aCHOBAHOTO Ha «SIBHOMY Ta TPyOOMY nopymeHHi
3aKOHHHX HOPM» CYIIAMH Bepxosuoro Cyny, T0 3 plmeHH;I Cyz[y €C BuIUIMBaE, 10 Taki Ta
MoJiOHI HOpMH npasa MiPUBAIOTh HE3aJCKHICTh CYIJIB HalioHAIbHUX cymaiB [lombmi amke
BIJICYTHI Oy/Ib SIKi 3alO0KHUKH, SKi O JO3BONMIM 3aBaAMTH BHUKOPUCTAHHIO JUCIUILIIHAPHOTO
PEXUMY 3 METOIO 3iMCHEHHS TUCKY Ha CyIJII0 00 CTPHUMYIOUOTO €(EeKTy, IKUil MOXKe BILTHHYTH
Ha 3MicT iXHiX pimens [2]. BiamosigHo 1o 3akonogasctsa [lombiri q)aKT 3BEpHEHHS cyazn Bepxos-
Horo Cyay 3 nutanHsam 10 Cyny €C 11 BUHECEHHS TONEPE/IHbOro pitieHHs OyB MiACTABOKO TS
HOPYIIEHHS AUCIMILTIHAPHOTO MPOBAKEHHS MPOTU CyAi. Taki HOPMH HAIliOHAJIBHOTO 3aKOHO-
naBcTBa [lombIi He cyMicHI 3 3aKOHOAaBCTBOM €C, 110 3HAMIIUIO CBOKO KOHCTATAIIIO 1 B PIlICHHI
Cyny €C B cpaBi «Commission v. Pologne» Bix 5 uepBHst 2023 p.: « 1i HalliOHATBHI TOTOKECHHS
3[aTHI TEPEeNIKO/KATH TONBCHKUM CylaM CKAacOBYBaTH MOJIOXKCHHS, IO Cylepedarh ... ITOJIO-
JKCHHSIM 3aKoHOnmaBcTBa €C, sKi MalOTh MPSMY [Iif0, BOHH TaKOXXK MOKYTb ITOPYITYBaTH MPUHIIAT
npuMarty npasa €C» [7]. OTxe, K110 B AepkaBi-ydacHuili €C 3apoBapKyeThCss MOACIb JIUCITH-
IUTIHAPHOTO TIPOCTYIKY, 3AaCHOBAHOTO Ha «SIBHOMY Ta TpyOOMY IOPYIICHHI 3aKOHHUX HOPM» CY[I-
nsivu Bepxosroro Cypy, To HalioHaJIBHUM 3aKOHOJABCTBOM MAIOTh OyTH mepeadadcHi eeKTHBHI
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3armo01KHUKH, SKi O JJO3BOJIMIIM Ha MPAKTHII 3aBJIUTH BUKOPUCTAHHIO JUCIATUTIHAPHOTO PEKUMY
3 METOI 3IHCHEHHS THCKY Ha CYIII0 HalllOHAJILHOTO Cydy ab0 IMEBHOTO CTPUMYIOUOTO S(EeKTY,
SIKHIA MIT O BILTUHYTH Ha 3MICT PIillIEHHS CY/III.

BucHoBkm.

1. Koxxna neprkaBa-ydacHuist €C, Maro4u BIacHY HalllOHAJIBHY IJICHTUYHICTh Ta BIACHUH
JIOCBiJ] IPAaBOBOTO PETYIIOBAHHS CYCIIIBHUX BiHOCHH, SIKi BHHUKAIOTh NIPH PUTATHEHHI CY/I1 10
JUCLUIITIHAPHOI BITIOBIAAIBHOCTI, 3/IHICHIOE pe(OpMyBaHHS HOPMATUBHO-TIPABOBOTO Ta OpPraHi-
3aLiHO-TTPABOBOTO MEXaHI3MiB MPUTATHEHHS CY/I1 HAIlIOHAIBHOTO CYly 0 AUCLUILTIHAPHOT Bifl-
MOB1IaJIbHOCTI. 3apoBaPKYIOUU Ty a0 1HIIY MOJENb AUCUUIUIIHAPHOT BIAMOBIAAIBHOCTI Cy/i
JeprkaBa Ma€ 3/1iHCHIOBATH OLIIHKY YU HE CTAa€ CYIS Ta CyJ 3aJIC)KHUMH Bifl MOJTITHKH, 3aKOHO/IaB-
40l UM BUKOHABYOI I'JIOK BJIAIM.

Pedopmyroun cBoe 3akoHOmaBCTBO, [lomblma 3ampoBaamina Taky MOAETh AMCIHILIIHAP-
HOT BiJINOBIJAJBHOCTI CYIUII, sika B pe3ynbrati po3misiay B Cymi €C Oyna BU3HAHA TaKoro, IO HE
CyMiCHa 3 TIPUHIIUIIOM BEPXOBEHCTBA MpaBa: 1) BU3HAYEHHS JHUCIUILIIHAPHOT BIAMOBIAAIBLHOCTI
CyIUIl B HAaIIOHAIILHOMY 3aKOHOMABCTBI [lombimi OyII0 NMIMPOKHMM, YMOXKIUBIIIOBAJIO HAasBHICTH
JICKITPKOX BapiaHTIB iHTEpIpeTallii HopM IpaBa, B TOMY YHCII 1 Taky, IO MiJpuBaia He3aJeK-
HICTh Cy/Ii, TOBIPY J0 CYJ0BOI T'JIKH BIaJiy; 2) CTBOPEHI JUCIUILUTIHAPHA NayiaTa Ta rmajnara 3 HaJl-
3BHYAHOTO KOHTPOIIO Ta JIEPKABHHUX CIpPaB OTPUMAIHM BUKIIOYHY ITUPOKY FOPUCIUKIIIO MIONO0
MUTaHb JUCIMITTIHAPHOI BiIMOBIANBHOCTI CyAJIi X04a MOPs/ 3 IIMM B 3aKOHOJIABCTBI IepPIKaBU He
OyJM 3aKpillJIeHi pealibHi TapaHTii He3aJeKHOCTI Cy/A/li Ta Cydy, sKi O 3amo0iraiu miApUBY A0BipH
JI0 TIPaBOCYIIsl B AEMOKPATUYHOMY CYCIUIBCTBI; 3) HOpMa HalllOHAJIBHOTO IpaBa Oyia copmy-
JMBOBaHA TAKHM YMHOM, IO BPa3i 3BEpHEHHS CyAi HarioHampHOTo cyny mo Cymy €C Ha Takoro
CyIII0 MOYKe OyTH HaKJIaJeHO TUCHHUILTIHAPHE CTATHEHHS — Taka HOpMa HaI[lOHAJFHOTO IpaBa He
cyMicHa 3 3akoHOIaBcTBOM €C; 4) HOpMa HAIIOHAJIBFHOTO TIPaBa MIONO TUCIUILTIHAPHOI BiIIIOBI-
JATBHOCTI CyJuIi Oyiia BUKJIaJIcHa TAKUM YHHOM, 110 BOHA MOTJIa OyTH IHTEpIPETOBaHa sIK Taka, 110
X0ua 1 JIO3BOJISIE 3aCTOCYBATH JUCIUIUTIHAPHY BiJIMOBIIAIBHICTB JUISI TOTO, 00 3amo0IrTH BUHE-
CEHHIO BIJMTOBIIHUMU HAIlIOHATTLHIMH CYJIaMH ITIEBHUX BUCHOBKIB, PIllIeHb 3 JIOTPUMAaHHSIM IpaBa
€C, ane mMorya OyTH iHTEpIPETOBaHA 1 TAKUM YWHOM, IO ISl IHTEPIIPETallis BIUTMBAE HA CY0BE
piIIeHHS CY/iB i SIK HACHIJOK MiAPHBAE HE3AJICKHICTh CyAIIB — TaKi HOPMH HAI[IOHAJIBLHOTO IIpaBa
He cyMicHi 3i cT. 267 JJDEC.

2. Slkmo B aeprkaBi-ydacHuL €C 3anpoBaKyeThCsl MOJETb UCIUIIIIHAPHOTO IPOCTYIIKY,
3aCHOBAHOTO Ha «SBHOMY Ta IrpyOOMy MOPYLIEHHI 3aKOHHUX HOpM» cyansimu Bepxosuoro Cyny,
TO HAI[lOHAJIBHUM 3aKOHOJABCTBOM MalOTh OyTH nependaveHi e(heKTUBHI 3a001KHUKH, K1 O 103~
BOJIIUTH HA TPAKTHUII 3aBaIUTH BHKOPHCTAHHIO JUCIMILTIHAPHOTO PEKUMY 3 METOIO 3iHCHEHHS
TUCKY Ha CYIJII0 HalliOHAIEHOTO CyIy a00 TIEBHOTO CTPHMYIOYOTO €(EeKTY, IKUI Mir OM BIUTHHYTH
Ha 3MICT PIIIEHHS CY/II.

3. Cyn €C 3nilicHIOE 3aXHCT BepXOBeHCTBA MpaBa sk miHHOCTI €C. Cyn €C BIuMBae Ha
e(DeKTUBHICTh CUCTEMH CTPUMYBaHb 1 MPOTUBAT B AepkaBi-ydacHui €C 3a OMIOMOTO0 TaKOTO
THCTPYMEHTY, SIK IPUHHATTS PILICHHS, SIKUM Oy/b-sKa HOpMa HaIllOHAJILHOTO IIpaBa, MpaKTHKa ii
3aCTOCYBaHHS MOXYTh OyTH BH3HAHI TAKUMH, 1[0 CYNIEPEUNTH (Cynepedars) HOpMaM 3aKOHO/IAB-
ctBa €C 1 Ha BuxoHaHHA pimenHs Cyny €C — Bou maroTs Oytn ckacoBani. Cyx €C 3miiicHIoe
TIyMaueHHs HopM npasa €C 1 Bpasi cynepeuHocTel y TaymadeHHI Hopmu npasa €C mix Cynom
€C 1 KOHCTUTYLIHUM cyaoM JepxaBu-ydacHUIl €C — BHKIIOYHOI FOPUCAUKIIIEI 3 OCTATOY-
HOTO TIIyMauyeHHs 3akoHofaBcTBa €C Haxinenuit Cyq €C, a HalioHANbHUIM KOHCTUTYLIHHUIL Ccyq —
MTOBUHEH 3MIHUTH CBOIO BIIACHY CYJIOBY IIPAKTHKY, SKILO OyJI0 BUSABIEHO 11 HECYMiCHICTh 3 3aKOHO-
nasctBoM €C.
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